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Court of Appeals of the District of Columbia. 


No. 4242. 

United States of America ex Rel. Alexander Besaw, Appellant, 

vs. 

Hubert Work, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 68178. 

United States of America ex Rel. Alexander Besaw, Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Petition for Mandamus. 

Filed November 3, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 68178. 

United States of America ex Rel. Alexander Besaw, Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, Defendant. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

The petition of Alexander Besaw respectfully shows: 

1. That your petitioner is a Menominee Indian of the mixed 
blood, a fact never heretofore disputed by the Secretary of the In- 

1—4242a 


o 


u. S. OF A. EX REL. A. BESAW VS. 


terior; that your petitioner was born May 1, 1842, among the 
Menominee Indians near the Fox River, in Wisconsin, and by birth 
a member of the then existing Menominee Nation or Tribe of 
Indians; that your petitioner is now a citizen of the United States by 
virtue of the Act of February 8, 1887, (24 Stat. 390) and reside-; 
in the City of Shawano, in the State of Wisconsin, separate and 
apart from" any tribe of Indians and has adopted the habits of civil¬ 
ized life; that his father, Augustine Besaw (Beson) was a white man 
but his mother, Theresa Besaw, was a Menominee Indian woman of 
the mixed blood; that his said father and mother were married to 
each other prior to 1842; that his said mother died prior to the Act 
of June 7, 1897 (20 Sta. 62); that your petitioner and his 

2 said mother were both recognized members of the Menominee 
Tribe of Indians, by the Chiefs in council, and, by a pay¬ 
ment to Augustine Besaw, for the use and benefit of your petitioner 
and his said mother, in the Treaty of October 18, 1848 (9 Stat. 952) 
wherein only tribal members were paid out of the Tribal funds 
therein provided; that her membership in said tribe continued to 
her death; that as expatriation was never practiced or recognized bv 
the tribe, the citizenship of your petitioner in said tribe would still 
be existing except for the fact that said Menominee Indians have 
since March 3, 1871, abandoned their ancient tribal forms of govern¬ 
ment; that the said Menominee Indians, although still called a tribe, 
formerly subject to the jurisdiction of the Menominee Tribe of In¬ 
dians, are now and for many years last past, have been wholly sub¬ 
ject to the control and government of the United States, which are 
prohibited by the Act of March 3, 1871. (section 2079 R. S^) from 
recognizing said Menominee tribe of Indians as an independent 
nation, tribe or power, capable as such, of giving acquittance to the 
United States in discharge or release of its engagements to pay sums 
of money due said Menominee Indians, or otherwise; that any sums 
of money formerly payable to said Tribe are now paid to the in¬ 
dividual Indians,* direct, by an officer of the United States desig¬ 
nated bv the Secretary of the Interior in accordance with the Act of 
June 10,1896 (29 Stat. 336). 

2. That the said Menominee Indians are the owners, in common, 
of the reservation now known as the Menominee Indian Reserva¬ 
tion, in the State of Wisconsin, by virtue of the treaty of October 18, 
1848, (9 Stat. 952) as amended bv the supplementary treaty 

3 of May 12, 1854 (10 Stat. 1064) which provide that "the 
United States agree to give, and do hereby give to said In¬ 
dians, for a home, to be held as Indian lands are held” the said 
tract of land therein described: that since the abandonment of the 
tribal government of said Indians, as aforesaid, the United States 
have duly recognized and acknowledged the proprietary interest of 
all Menominee Indians as individuals in common, in and to said 
reservation, by directing, in the legislation hereinafter mentioned, 
that the proceeds of the sale of timber cut from said reservation 
shall be deposited in the Treasury of the United States to the credit 
of the Menominee Indians, and the use thereof for the benefit of 
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said Indians, in manner to be prescribed by the Secretary of the 
Interior, without excluding any Menominee Indian on any account 
whatsoever, and without recognition of any interest or jurisdiction 
over said reservation or funds by a tribal council or any other form 
of tribal government, alleging power to exclude Menominee Indians 
from tribal benefits. 

3. That the defendant occupies and holds the position of Sec¬ 
retary of the Interior under the government of the United States 
and as such is charged with the duty of supervising public busi¬ 
ness relating to the Indians; that in accordance with the provisions 
of the Act of June 12, 1890 (26 Stat. 146) the Act of June 28, 1906 
(34 Stat. 547) and the Act of March 28, 1908 (35 Stat. 51) the 
Secretary of the Interior is maintaining extensive logging and 
lumber manufacturing operations on said Menominee Indian res¬ 
ervation ; that since 1890 the said Secretary of the Interior has sold, 
and is continuing to sell, large quantities of timber, lumber 

4 and other material, annually, for the use and benefit of 
said Menominee Indians; that he has deposited and will 

continue to deposit large sums of money, which are accumulating, 
in the Treasury of the United States to the credit of the Menominee 
Indians, pursuant to said Acts, derived from the sale of said tim¬ 
ber and other material; that the Act of June 12, 1890 directs that 
one-fifth part of the net proceeds of sales of said Menominee logs 
shall be deposited in the Treasury of the United States to the credit 
of the Menominee Indians in Wisconsin to be used under the di¬ 
rection of the Secretary of the Interior for the benefit of the said 
Indians and the residue of said proceeds shall be funded in the 
United States Treasury, interest on which shall be allowed said tribe 
annually at the rate of five per centum per annum, to be paid to 
the tribe per capita, or expended for their benefit under the direc¬ 
tion of the Secretary of the Interior; that the Act of June 28, 
1906, after deducting certain sums, directs that the residue of said 
proceeds shall be deposited in the United States Treasury to the 
credit of said tribe and shall bear interest at the rate of four per 
centum per annum, to be paid to said tribe per capita in semi-annual 
cash payments; and the further act of March 28, 1908 also directs 
that the net proceeds of the sale of such lumber and other material 
shall be deposited in the Treasury of the United States to the credit 
of the tribe entitled to same which shall bear interest at the rate 
of four per centum per annum and the interest shall be used for 
the benefit of such Indians in such manner as the Secretary of the 
Interior shall prescribe; that accordingly the Secretary of the In¬ 
terior has, from time to time, since June 12, 1890, duly 

5 exercised the authority therein conferred and duly prescribed 
the manner in which said funds shall be used, that the Sec¬ 
retary of the Interior has duly prescribed that cash payments be 
made to said Menominee Indians, per capita, aggregating $1,012.51 
to each Menominee Indian, as shown in the annexed schedule, but 
with the limitation, not authorized by said Acts, nor by any pro¬ 
vision of the Treaty of October 18, 1848 and May 12, 1854, that 
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“no payment should be made to any person who participated in the 
payment of the sum of $40,000 to half breeds of the Menominee 
Tribe in 1849 at Fort Howard, Wisconsin, nor to their descendants.” 

4. That your petitioner, having participated! in the payment 
mentioned, accordingly has been repeatedly denied and refused, 
and is now being unjustly and unlawfully excluded from, participa¬ 
tion in the distribution of said funds, derived from said sale of tim¬ 
ber, notwithstanding he is a Menominee Indian and such participa¬ 
tion is directed and authorized by law; that he has not heretofore 
received any benefit or payment on account of the sale of logs and 
lumber cut on the Menominee Indian Reservation pursuant to said 
Acts of Congress, notwithstanding your petitioner is an owner of 
said reservation, in common with other Menominee Indians, by 
blood, and legally entitled thereto; your petitioner further avers 
that it is the clear purpose of the said Secretary of the Interior, not 
to put into effect the true intent and purpose of law nor to pay any¬ 
thing to your petitioner, pursuant thereto; that the action of said 
Secretary of the Interior, in directing that no payment should be 
made to the half breeds who participated in the payment of 1849, 
as aforesaid, is unwarranted, capricious and without authority of 
law, and tends and does deprive your petitioner of his prop- 
6 erty without due process of law; your petitioner further al¬ 
leges that there is no other plain, speedy or adequate remedy 
by which his rights, privileges and property may be protected and 
preserved, save that this Honorable Court interfere by the Writ of 
Mandamus. 

Wherefore your petitioner prays that a rule be made and issue 
from this Honorable Court directed to the said Honorable Hubert 
Work, Secretary of the Interior, directing the said Honorable Hubert 
Work Secretary of the Interior, to show cause why a writ of manda¬ 
mus should not be issued commanding the said Honorable Hubert 
Work to cause to be paid to your petitioner in cash the sum of 
$1,012.51 which is the aggregate amount the Secretary of the In¬ 
terior, in the exercise of his due authority, has heretofore prescribed 
shall be paid per capita to the Menominee Indians in cash, under 
said Acts; and if the defendant shall not admit funds available 
sufficient to presently answer the same, that he cause such payment 
or payments to be made in due course of administration. And for 
such other and further relief in the premises as shall seem just and 
proper. 

ALEXANDER BESAW, 

t'TClYl PY 

DENNISON WHEELOCK, 

Attorney for Petitioner, 
Minahan Building, Green Bay, Wisconsin. 

FBEN R. MTNAHAN, 

MOSES E. CLAPP, 

Of Counsel. 
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7 State of Wisconsin, 

County of Brown, ss: 

Alexander Besaw, being first duly sworn on oath, says that he 
is the petitioner above named; that he has read the above and fore¬ 
going petition and knows the contents thereof; and that the same 
is true of his own knowledge. 

ALEXANDER BESAW. 

Subscribed and sworn to before me this 27 day of October, 1923. 

DENNISON WHEELOCK, 

Notary Public , Brown County, Wisconsin. 

My commission expires June 29, 1924. 


Memorandum. 


The record of the Office show the following per capita payments 
to the Menominee Indians from logging receipts since Act of June 
12, 1890 (26 Stat, 146-7): 

Per capita 

Date. Title of fund. share. Total. 


1906. 

1907. 

1908. 

i 4 

1909. 

4i 

1910. 

44 

1911. 

44 

1912. 

44 

44 

1913. 

44 

1917. 

1919. 

44 

1921. 

1924. 


4th Qr. 
4th Qr. 
2nd Qr. 
4th Qr. 
2nd Qr. 
4th Qr. 
2nd Qr. 
4th Qr. 
3rd Qr. 
4th Qr. 
3rd Qr. 

“ Qr. 
4th Qr. 
2aid Qr. 
4th Qr. 
4th Qr. 
2nd Qr. 

“ Qr. 
4th Qr. 
1st Qr. 


Interest on Menominee Log Fund... 

do. 

do. 

do. 

do. 

do. 

do. 

do. 

Interest on Menominee Fund. 

Interest on Menominee Log Fund... 
Interest on Menominee 4% Fund. \ 
Interest on Menominee Fund.... ) 
Interest on Menominee Log Fund... 

do. 

do. 

Menominee Log Fund. 

Menominee 4% Fund. 

Menominee Log Fund. 

Menominee 4% Fund. 

do. 


$30.00 

30.00 

30.00 

30.00 

30.00 

30.00 

30.00 

30.00 

20.00 

10.00 

5.24 

40.00 

20.00 

12.50 

395.28 


169.49 

50.00 

50.00 


$41,370.00 
43,840.00 
42,990.00 
44,640.00 
44.880.00 
45,390.00 
45,660.00 
46,110.00 
32,940.00 
16,420.00 
(3,038.25 
| 5,SOI.63 
67,080.00 
34,020.00 
21.387.50 
686,996.64 
200 . 000.00 
99.997.30 
89.050.00 
92.000.00 


Total 


$1,012.51 $1,703,611.32 
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Rule to Show Cause. 


Filed November 3, 1923. 

****** * 


Moses E. Clapp of the City and counsel for the petitioner in the 
above entitled cause, having moved the Court for a rule to be granted, 
to be served on Hubert Work, the defendant therein, Secretary of 
the Interior of the United States, commanding him to be and appear 
before the Court, either in person or by an attorney of this Court, 
within such time as the Court may deem proper, to wit, the 14th 
day of December 1923, to show cause, if any he may have, why a 
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mandamus should not he awarded directed to the said Secretry of 
the Interior, Hubert Work, commanding him to cause to be paid 
to petitioner Alexander Besaw the sum of $1,012.51 accrued under 
Act of Congress regulating sale of timber on the Menominee Indian 
Reservation and disposition of the proceeds thereof. 

It is upon motion of counsel for the petitioner this 3rd day of 
November 1923, By The Court, Ordered that the rule prayed for 
be and the same is hereby granted, returnable to this Court on the 
14th day of December 1923, provided ,a copy of the rule be served 
upon the respondent within 10 days from the date hereof. 

Bv order of the Court. 

WALTER I. McCOY, 

Chief Justice. 

Marshal's Return. 

Served a copy of the within rule on Hubert Work, Secretary of 
the Interior bv E. F. Bulew, in charge—personally: 11-3-23. 

9 E. C. SNYDER, 

U. S. Marshal. 

K. 

Respondent's Answer. 

Filed December 14, 1923. 

* * * * * * * 

Comes now the respondent and for answer to the petition herein 
filed as well as by way of return to the rule to show cause herein 
issued says: 

1. Answering the averments of paragraph 1 he denies that the 
membership of the relator's mother in said Menominee Tribe of 
Indians continued to her death and, on the contrary, he is informed 
and believes and therefore avers that upon the removal of the 
Menominee Tribe to its reservation prior to 1854 the mother of said 
relator did not remove with the rest of the tribe but remained with 
her husband, a non-member of the tribe, on his farm, and there¬ 
after she and the relator lived separate and apart from said tribe 
and adopted the habits of civilized life and that neither of them 
since the removal of the tribe to its present reservation has been 
recognized by the tribe as members thereof. While admitting that 
the Menominee Tribe has at present no political entity within the 
meaning of the act of March 3, 1871, and that such money or in¬ 
come as now inures to the tribe is disbursable under the direction 
of the secretary of the Interior directly to individual Indians who 
are members of said tribe, he avers that the Menominee Indians 
living on the reservation described in paragraph 2 of the 

10 petition are unallotted Indians, still living in tribal relations, 
under the immediate supervision of a superintendent, that 

matters affecting the common interest are still considered and de¬ 
termined in tribal councils convened for such purpose, that funds 
are created and deposited to their credit in common as a tribe; all 
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under administration and supervision by the Office of Indian Affairs. 
Other allegations in paragraph 1 not herein denied he admits. 

2. Answering the averments of paragraph 2 he alleges that those 
Menominee Indians living apart and occupying the said reserva¬ 
tion possess in common an occupancy right in the lands embraced 
in said reservation, i. e., the right to use and occupy the same, the 
fee simple, however, remaining in the United States; and he admits 
that lumber operations are conducted on said reservation for the 
benefit of the Menominee Indians under the supervision of the re¬ 
spondent and that proceeds from sales of timber are deposited under 
the direction of acts of Congress in the Treasury of the United States 
to the credit of said Menominee Indians; but whether said acts of 
Congress operate to embrace all persons, wherever or however situate, 
who may possess some quantum of Menominee Indian blood, or 
arc restricted to such Indians as are still living as members of a 
tribe in common occupancy of the said reservation, or whether said 
acts of Congress do not recognize the right in some tribal council 
or other form of tribal government to pass upon the capacity of 
persons to participate in tribal benefits he is advised present con¬ 
clusions of law which he need not answer. 

3. He admits the averments of paragraph 3. 

4. Answering the averments of paragraph 4 he states the facts 

to be as follows: That by act of June 12, 1890, Congress 

11 authorized the sale of timber on certain land reserved for 
the use of the Menominee Tribe of Indians, to wit, the reser¬ 
vation to which reference has already been made herein; that said 
act provided that from the net proceeds of such sales a fifth part 
should be deducted and denosited in the Treasurv to the credit of 
the Menominee Indians to be used for their benefit under the direc¬ 
tion of the Secretary of the Interior; that the residue should be 
funded in the Treasury to bear interest at five per cent, said interest 
“to be paid to the tribe per capita or expended for their benefit 
under the direction of the Seeretarv of the Interior”; and that bv 
section 4 of said act it was provided that the act itself should remain 
inoperative until full and satisfactory evidence had been filed with 
the Commissioner of Indian Affairs that the sales of timber and 
the “manner of disoosing of the proceeds of the same” have “the 
sanction of the tribe, evidenced by orders of agreement taken in 
full council”; that the assent of the Indians was given at a full 
council of the adult Indians of the tribe assembled at the Green 
Bay Agency on October 8, 1890, where “orders of agreement” con¬ 
senting to the sale of timber and the manner of disposing of pro¬ 
ceeds thereof were duly signed and thereafter on October 27, 1890. 
filed with the Commissioner of Indian Affairs; that such net pro¬ 
ceeds, however, as resulted from said operations were at first and 
for a number of years expended for the benefit of the Indians re¬ 
siding on said reservation in common, such as for education; that 
the funds, however, so accumulated in the course of 15 years that 
in addition to such disbursements as had been made for the com¬ 
mon benefit of the tribe it became possible to make a per 

12 capita distribution of the interest on this fund called the 
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“Menominee Log Fund”; that in order to make this per 
capita payment it became necessary for the Secretary of the In- . 
terior to know how many distributees there were; that on March 6, 
1905, the Secretary of the Interior authorized such a per capita 
payment and instructed the agent for the Menominee Indians to pre¬ 
pare an accurate roll of the members of the tribe for that purpose; 
that said roll was duly prepared and submitted and was approved 
by the Secretary on May 10, 1905; that in anticipation of such a 
distribution, the members of the Menominee Tribe on April 9, 
1904, held a council to determine who were lawfully entitled to be 
considered members of said tribe, and at said council considered 
and determined that those Menominee Indians of mixed blood who 
had participated in the payment of $40,000 made to half-breeds of 
the Menominee Tribe in 1849 at Fort Howard, Wisconsin, said 
sum having been appropriated by act of October 18, 1848, had 
accepted said money with the full and distinct understanding that 
such acceptance forever barred them and their descendants from 
further participation in Menominee funds, properties, or rights and 
should therefore not be regarded as members of the Menominee 
Tribe; that this action was supported by the testimony of promi¬ 
nent headmen of the tribe who were present at said payment to 
half-breeds at Fort Howard and who testified to the fact that said 
payment was made upon the common understanding that it was 
in settlement of and would operate as a release of all rights incident 
to membership in the tribe; that the Secretary of the Interior 
adopted the decision of the tribal council and approved the roll 
made up in accordance therewith, which roll, then and since, was 
and is, taken as the authentic roll of membership in said 
13 tribe and has ever since been the basis in making such per 
capita payments as are authorized from time to time by 
statute; that the said roll changes from time to time as names are 
dropped therefrom by reason of death or added thereto by reason 
of birth; but at no time has relator’s name been upon said roll 
although he has applied for enrollment thereon; that relator’s ap¬ 
plication for enrollment has been given due consideration by the 
Department of the Interior and his enrollment has been refused 
for the reason that he participated in the said “half-breed payment’* 
of 1849 and, for reasons above stated, is therefore not entitled to 
membership in the Menominee Tribe of Indians as it now exists. 
Respondent further avers that the relator is not a Menominee Indian 
within the meaning of the several acts of Congress authorizing the 
cutting and sale of timber on the Menominee Reservation and the 
distribution of proceeds thereon among said Indians, meaning the 
said reservation Indians, for the further reason that long prior to 
said acts the relator and is mother, his immediate ancestor of Indian 
blood, had abandoned the tribe and had adopted the habits of civil¬ 
ized life, and have never since 1854 affiliated with or been recognized 
by the said tribe as members thereof. 

Wherefore having made full and complete return to the rule and 
answer to the petition, he prays that said rule may be discharged, 
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that the petition may be dismissed, that he may have judgment for 
his reasonable costs, and that he may be permitted to go hence 
without day. 

HUBERT WORK, 

Secretary of the Interior. 

C. EDWARD WRIGHT, 

Attorney. 

14 District of Columbia, ss: 

Hubert Work on oath says that he is Secretary of the Interior and 
respondent in the above entitled cause; that he has read over the 
aforegoing answer by him subscribed and is acquainted with the con¬ 
tents thereof; that he is informed that the matters of fact therein 
alleged are true and he believes them to be true. 

HUBERT WORK, 
Secretary of the Interior. 

Subscribed and sworn to this 13th day of December, 1923, before 
me: 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 

Relator's Reply. 

Filed January 11, 1924. 

******* 

Comes now the relator and for reply to the answer and return of 
respondent herein, says, 

1. Relator denies that he or his mother prior to June 12th, 1890 
or ever abandoned the Menominee tribe of Indians or their member¬ 
ship therein; alleges that the Menominee Indians divested themselves 
of all land in Wisconsin by the Treaty of October 18, 1848 and that 
the United States by the Treaty of May 12, 1854 granted to the 
Menominee Indians the present Menominee Indian Reservation for 
a home, to be held as Indian lands were held, namely to be held by 

by the Menominee Indians for the common use and benefit of 

15 all Menominee Indians and their posterity according to the 
ancient practice and custom of the Indian life; and that 

whether the title in fee simple was thereby conveyed to and vested in 
the Menominee Indians or reserved to the United States, that relator 
and his said mother were and relator still is entitled by the same right 
as any Menominee Indian to the use and benefit and enjoyment of 
said lands and any benefits, rights, privileges or annuities arising 
therefrom or from membership in said tribe. 

2. That prior to the Act of February 8, 1887 all Menominee In¬ 
dians including relator and his mother were incapable of becoming 
citizens of the United States or of acquiring a domicil out of the 
Indian Country, and if found out of the Indian Country were subject 
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to arrest and return thereto bv force, and that relator and his said 
mother lived with Augustine Besaw, father of relator and husband 
of relator’s mother, off said Reservation at the sufferance of the 
United States and under the permission mentioned in Article 8 of the 
Treaty of October 18, 1848 which has never been withdrawn, and 
that such absence from such Indian home on the Reservation was not 
intended as and cannot be construed to be an abandonment thereof. 

8. That relator’s mother died April 13,1884, never having become 
a citizen of the United States, and without having by any act or 
in any manner renounced or abandoned membership in the Menomi¬ 
nee tribe of Indians; and that never subsequent to her being recog¬ 
nized by the tribe in 1849 did the tribe decline or refuse to recognize 
her as a member. 

4. That never subsequent to relator’s being recognized by the tribe 

as a member thereof in 1849 and prior to his becoming a chi¬ 
ld zen of the United States did the tribe decline or refuse to 
recognize relator as a member thereof; that realtor having 
been born in the United States and having voluntarily taken up a 
residence therein, separate and apart from any tribe of Indians and 
adopted the habits of civilized life was by the Act of February 8, 
1887 declared to be a citizen of the United States without in any 
manner impairing or otherwise affecting relator’s right to tribal prop- 
ertv; and that it was not within the power or authority of the 
Menominee tribe of Indians or any member body representative or 
council thereof to thereafter deprive petitioner of his tribal rights, 
privileges and benefits by reason of petitioners having taken up such 
residence and adopted the habits of civilized life. 

5. Relator denies that it was understood that the payment to the 
mixed bloods in 1849 was in full of and operated as a release of all 
rights of the mixed bloods incident to membership in the tribe and 
barred them and their descendants from further participation in 
Menominee Indian funds, properties or rights; and alleges that such 
payment was made pursuant to the terms of the Treaty of October 18, 
1848 and not otherwise nor subject to be given other or different effect 
than therein provided. 

6. Relator denies that any council was held by the Menominee 
Indians in 1904 according to Indian custom or entitled to the signifi¬ 
cance of a tribal council, and alleges that without authority of Con¬ 
gress no such council could be held; but admits that without author¬ 
ity a small number of Menominee Indians gathered and assumed 
to act as a council April 9,1904 and proceeded to make the determina¬ 
tion set forth in respondent’s answer. 

7. That relator never submitted his rights to said pre- 
17 tended council for determination, and said pretended council 
never had any power, authority or jurisdiction to determine 
the same, and never accorded petitioner any hearing thereon. 
Therefore, because the answer and return of the respondent sets forth 
merelv details of administration, incident to giving effect to the 
Guardianship of the United States over said Indians, and shows no 
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good and sufficient reason why said writ should not be awarded, the 
relator prays as in his petition. 

DENNISON WHEELOCK, 

Attorney for Plaintiff. 

EBEiN R. MINAHAN, 

MOSES E. CLAPP, 

Of Counsel. 

State of Wisconsin, 

County of Brown, ss: 

Alexander Besaw being first duly sworn, according to law, upon 
his oath deposeth and saith that he is the plaintiff in the above en¬ 
titled action and that the facts set forth in the foregoing reply arc 
true as he verily believes. 

ALEXANDER BESAW. ' 

Subscribed and sworn to before me this 7 day of January, 1924. 
[seal.] DENNISON WHEELOCK, 

Notary Public, Brown County, Wisconsin. 


18 Agreed Statement of Facts. 

Filed February 12, 1924. 

* * * * * * * 

The parties in the above-entitled action hereby stipulate that the 
following are the material facts on which the case shall be submitted 
to the court: 

1. That Alexander Besaw is a Menominee Indian of the mixed 
blood, bom May 1, 1842, among the Menominee Indians near the 
Fox River in Wisconsin. 

2. That Alexander Besaw’s father was Augustine Besaw T , a white 
man; and his mother was a Menominee Indian woman of mixed 
blood, a recognized member of the tribe; and the father and mother 
of relator were married prior to 1842. 

3. That relator, Alexander Besavr, is a citizen of the United States 
by virtue of the Act of February 8, 1887 (24 Stat., 390), and resides 
in the City of Shawano, in the State of Wisconsin, separate and apart 
from any tribe of Indians and has adopted the habits of civilized life. 

4. That in 1849 relator and his mother w^ere among those “persons 
of mixed blood” of the Menominee Tribe of Indians as were entitled 
to participate in the payment of $40,000 as provided in Article IV 
of the treaty of October 18, 1848 (9 Stat., 952), between the United 
States and the Menominee Indians which provided for the payment 
of said sum to such persons of mixed blood as the chiefs in council 
and a commission appointed by the President should designate; 
all of which is evidenced by a payment to Augustine Besaw, relator’s 
father, for the use and benefit of relator and his mother. 
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5. That relator’s mother died April 13, 18S4, and there is no 

evidence other than herein appearing, showing that she was 

19 then recognized by the tribe or had been recognized since 
1849. 

6. That respondent is Secretary of the Interior under the Govern¬ 
ment of the United States. 

7. That pursuant to the provision in the Act of June 12, 1890 
(26 Stat., 146), the Act should be inoperative until full and satis¬ 
factory evidence had been filed in the office of the Commissioner of 
Indian Affairs that the sales of timber and the manner of disposing 
of the proceeds of same had the sanction of the tribe, evidenced by 
orders of agreement taken in full council, such assent was given at a 
full council of the adult Indians of the tribe assembled at the Green 
Bay Agency on October 8, 1890, where “Orders of Agreement” con¬ 
senting to the sale of timber and manner of disposing of proceeds 
thereof, were duly signed and thereafter on October 27th, 1890, tiled 
with the Commissioner of Indian Affairs. 

8. That accordingly timber was thereafter cut and sold under the 
authority and provisions of said Act and the succeeding Acts of June 
28, 1896 (34 Stat., 547), and March 28, 1908 (35 Stat., 51), and 
extensive logging and lumber manufacturing operations still continue 
thereunder. 

9. That as a result of such operations proceeds became available 
under the statutes, the same being at first expended for the direct 
benefit of the Indians residing on the reservation in common, such 
as for education; that the funds, however, so accumulated in the 
course of fifteen years that in addition to such disbursements as had 
been made for the common benefit of the tribe, it became possible to, 
and accordingly the Secretary of the Interior did, under date of 

March 5, 1905, authorize and direct a per capita distribu- 

20 tion of interest upon the fund called the “Menominee Log 
Fund,” and instructed the agent for the Menominee Indians 

to prepare an accurate roll of the members of the tribe for that pur¬ 
pose. 

10. That the Menominee Indians long since ceased to practice their 
ancient tribal forms of government; but still live upon the Reserva¬ 
tion provided for in the treaty of May 12, 1854 (10 Stat., 1064), 
occupying the same in common, unallotted, under the immediate 
supervision of a superintendent or agent provided by the Lffiited 
States; and matters affecting the common interest have not for a long 
time been determined as under the ancient tribal custom by the 
chiefs and headmen in council, but are considered in meetings called 
“councils” convened and held for the purpose under the supervision 
of the Superintendent, to which meetings any adult Menominee 
Indian desiring to attend is admitted. 

11. That in anticipation of a distribution of interest as aforesaid, 
a meeting of Menominee Indians residing on the reservation was 
held, with the sanction of the agent, on April 9, 1904, to determine 
who, in their opinion, were entitled to be considered members of the 
tribe and to receive such per capita payments when made; that it 


HUBERT WORK, SECY., ETC. 


13 


was then and there in such meeting (which was called a “council”) 
determined that those Menominee Indians of mixed blood who had 
participated in the payment of $40,000 to the mixed bloods of the 
Menominee Tribe in 1849 at Fort Howard, Wisconsin, which pay¬ 
ment was provided for in the treaty of October 18, 1848, had ac¬ 
cepted said money with the full and distinct understanding that 
such acceptance forever barred them and their descendants from 
further participation in Menominee funds, properties or rights; that 
such declaration was forwarded to the Commission of Indian 

21 Affairs through the agent accompanied by the joint affidavit 
of three Menominee Indians, prominent headmen of the tribe, 

to wit, Neopit Oshkosh, Philip Nakota, and Antoine Fish, who de¬ 
posed therein that they were present at said payment at Fort How¬ 
ard and that the payment was made upon the common understanding 
that it was in settlement of and would operate as a relinquishment of 
all rights or claims to properties or rights in the tribe. 

12. That in the following year the Secretary of the Interior di¬ 
rected the preparation of a roll of members of said tribe and adopted 
the decision of the Menominee council so arrived at and supported 
and in approving the roll made up in accordance therewith, ruled that 
no payment should be made to any person who participated in the 
payment of the sum of $40,000.00 to half breeds of the Menominee 
Tribe in 1849 at Fort Howard, Wisconsin, nor to their descendants, 
and then, and since, such roll was and is taken as the authentic roll 
of membership in said tribe, and has ever since been the basis upon 
which said per capita payments as have been and are authorized 
from time to time by statute to be made to the Menominee Indians, 
have been made. 

13. That the said roll changes from time to time as names are 
dropped therefrom by reason of death, or added thereto by reason of 
birth. 

14. That the mixed bloods who received the “half breed payment” 
of 1849, signed at the time of such payment a statement in writing 
as appears from the records of the Office of Indian Affairs, as follows: 

We, the subscribers, have received the amount set opposite to our 
respective names, being our share of $40,000.00 awarded on the 
20th ultimo, by Thomas Wistar, Jr. the Commissioner of the United 
States and the Chiefs of the Menominee Nation in Council As¬ 
sembled. 

22 15. That relator, Alexander Besaw, on September 20, 1913, 
filed his application w T ith the then Secretary of the Interior 

asserting his right to and demanding per capita payment to him, and 
the enrollment of his name among the Menominee Indians entitled 
thereto, and his application was thereafter considered by the Secre¬ 
tary of the Interior, but was refused under and by reason of the rule 
aforesaid, because he participated in the “half breed payment” of 
1849, and per capita payments have accordingly been consistently 
denied to him. 

16. That the per capita payments made to Menominee Indians 
pursuant to the Acts aforesaid, to which relator would have been en- 
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titled had he been enrolled as aforesaid, are correctly set forth in the 
schedule thereof attached to relator’s petition in this action. 

17. That by treaty of October 18, 1848, the Menominee Indians 
ceded to the United States all their lands in Wisconsin and agreed to 
remove to certain lands given them in exchange in Minnesota ; that 
the act provided, however, that the Indians might remain on the 
ceded lands for two years and until the President required them to 
move; that the Indians were dissatisfied with the lands allotted to 
them in Minnesota and efforts were made to secure land for them in 
Wisconsin; that the site of the present reservation was selected and 
the Indians removed thereto in October and November, 1852; that 
thereafter and on May 12, 1854 (10 Stat., 1064), Congress created 
the present reservation on which the tribe has been living since 1852 
and from which the timber yielding the income from which pay¬ 
ments have been made as aforesaid, has been cut. 

18. That relator and his mother never removed to the 

23 reservation but when the tribe so removed, continued to re¬ 
main and reside with Augustine Besaw, father and husband, 

on his farm, separate and apart from said tribe, adopting the habits 
of civilized life; and that there is no evidence other than herein ap¬ 
pearing that since that time either relator or his mother has ever 
been recognized by the tribe. 

19. That there is no evidence that either relator or his mother ever 
expressed an intent to abandon the Menominee Tribe of Indians or 
to relinquish or surrender any right to membership, tribal properties, 
funds, benefits, or privileges; and there is no evidence of their having 
abandoned the tribe or such tribal rights other than (a) their remain¬ 
ing with Augustine Besaw and failing to remove to the reservation 
as aforesaid, thereafter living apart from the tribe, and ( b ) relator’s 
adoption of the habits of civilized life and (c) their participation in 
said “half breed payment” if the same was in release of all rights and 
claims to tribal properties. 

20. There is no evidence, other than as herein related, that the 
Menominee Tribe of Indians ever declined to recognize relator or his 
mother as members of the tribe; and there is no evidence that the 
Menominee Tribe of Indians ever, between 1849 and April 9, 1904, 
considered or acted upon any question concerning the rights of re¬ 
lator and his mother, or either of them, to tribal benefits or member¬ 
ship. 

21. That there is no evidence that relator ever asserted his right to 
membership in said tribe since 1849 except by his application to be 
enrolled as set forth in paragraph 15 hereof and the further fact that 

on September 28, 1921, he filed a bill in equity, under the 

24 provisions of paragraph 24 of chapter 2 of the Judicial Code 
in the United States Court for the Eastern District of Wis¬ 
consin wherein he prayed that he might be adjudged a member by 
blood of said tribe and as such entitled to enrollment and that he 
might be allotted a certain described tract of land situate within the 
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Menominee Reservation; which bill was subsequently dismissed by 
the court. 

DENNISON WHEELOCK, 

EBEN R. MINAHAN, 

Attorneys for Relator. 

C. EDW. WRIGHT, 

Attorney for Respondent. 

Opinion. 

Filed May 22, 1924. 

******* 

The relator asks for a writ of mandamus directing the Secretary of 
the Interior to cause to be paid to him an amount equal to that which 
he has heretofore found to be payable to certain Menominie Indians 
pursuant to three certain Acts of Congress being the Acts of June 12, 
1900, Chap. 418, 26 Stat. 146; Act of June 28, 1906, Chap. 3578, 
34 Stat. Part 1, 547; and Act of March 28, 1908, Chap. Ill, 35 Stat. 
Part 1, 51. All these acts have to do with timber operations on the 
reservation of the Menominie Indians in Wisconsin and the disposi¬ 
tion of the proceeds of the sale of the timber or lumber. 

The relator was born in 1843 among the Menominie Indians near 
the Fox River in Wisconsin at which time his Mother, a Me- 
25 nominee Indian of mixed blood, was recognized by the tribe as 
a member. Her husband, the father of relator, was a white 
man. Relator is by virtue of the Act of February 6, 1887, (24 Stat. 
390) a citizen of the United States. He lives in Wisconsin apart 
from any tribe of Indians and has adopted the habits of civilized life. 
When the reservation was set aside to be occupied by the tribe the re¬ 
lator and his mother did not move to it with the tribe but remained 
with the husband and father on his farm adopting the habits of civi¬ 
lized life and never lived on the reservation. 

The reservation was established under the following circumstances: 

The United States desired that the Menominie Indians in Wiscon¬ 
sin should cede to the Government their lands in that State and move 
to lands west of the Mississippi River to be given them by the United 
States and a treaty was made for the purpose in 1848, 9 Stat. 952, by 
which the desired cession was made and the land west of the Missis¬ 
sippi River given to the Indians. The United States agreed to pay 
certain amounts all for the benefit of the tribe as a whole except as in¬ 
dicated by one provision which reads as follows: 

“To such persons of mixed blood, and in such proportion to each, 
as the chiefs in council, and a commissioner to be appointed by the 
President, shall designate and determine, and as soon after the appro¬ 
priation thereof as may be found practicable and expedient, forty 
thousand dollars.” 

The relator’s parents received part of the sum for his benefit. The 
Menominies were unwilling to move as agreed and in 1854, 10 Stat. 


1064, the Treaty of lvS48 was supplemented and amended. By it 
the Indians ceded back to the United States the land west of the 


Mississippi River and the reservation in Wisconsin was given them. 

The United States agreed to lay out certain sums for im- 
*26 provements on the land and to pay a certain sum to be ex¬ 
pended for the benefit of the tribe as the President should 
direct. It was agreed that all the beneficial provisions of the Treaty 
of 1848 were to be fulfilled as therein provided. No specific men¬ 
tion of the payment to persons of mixed blood was made. 

The contention of the relator is that as he is a “Menominie 
Indian in Wisconsin’ he is entitled to share in the distribution 
of the funds in question notwithstanding that he participated in the 
payments to persons of mixed blood under the treaty of 1848 such 
participation being the reason given by the Secretary of the In¬ 
terior for denying him the right to participate. However, that is 
not the sole reason now urged by the Secretary and if the decision 
is sound for anv reason it must stand. West vs. Hitchcock, 205 
U. S. 80. 


The question here involved calls for a construction of the timber 
acts read in the light of the treaties with the Menominie Indians in 
Wisconsin and the statutes declaring policies affecting Indians gen¬ 
erally, Oakes vs. United States, 172 Fed., 305, and is: Are the tim¬ 
ber acts for the sole benefit of Menominie Indians in Wisconsin on 
the reservation or for the benefit of all Menominie Indians in that 
State? In the Oakes case, supra, is sketched the history of the gen¬ 
eral policy of the United States towards the Indians and their right 
to share in tribal lands and tribal funds and annuities as affected by 
the fact of their continuing their tribal relations or not. The court 
decided that a consideration of the statute there in question did 
not lead to the conclusive inference that Indians who had abandoned 
tribal relations were excluded from the benefits conferred by that 
Act and that certain expressions in the Act which pointed 
27 to such an inference were materially weakened by a reference 
to the homestead provisions of the Act of March 3, 1875, 18 
Stat. 420, and to the Act of Feb. 8, 1877, 24 Stat. 388, conferring 
citizenship on Indians who had abandoned tribal life and adopted 
the habits of civilized life and providing that by so doing they 
should not impair their rights to tribal property. Considering the 
present case in the same manner how does the matter stand? The 
Act of 1890, 26 Stat. 146, Section 1, empowers the Secretary of the 
Interior to authorize the agent of the “Menominie tribe of Indians 
in Wisconsin” to employ at a reasonable compensation “said 
Indians” to cut all or any part of the timber on the lands reserved 
to the use of “said Indians in that State” to be sold in the manner 
the Secretary deemed for the best interests of “the Indian*” em¬ 
ploying “Indians” at all times when in his opinion practicable for 
the benefit of “the Indians” doing such work. Section 2 provides 
that after the first year the Secretary of the Interior is authorized 
to make advances to pay the expenses of the cutting “out of any 
money in the Treasury belonging to said Indians.” Section 3 w 
as follows: 


HUBERT WORK, SECY., ETC. 


17 


“That from the net proceeds of sales of said Menominee logs shall 
be deducted one-fifth part, which shall be deposited in the Treasury 
of the United States to the credit of the Menominee Indians in 
Wisconsin, to be used under the direction of the Secretary of the 
Interior for the benefit of said Indians, and the residue of said 
proceeds shall be funded in the United States Treasury, interest 
on which shall be allowed said tribe annually at the rate of five 
per centum per annum, to be paid to the tribe per capita, or ex¬ 
pended for their benefit under the direction of the Secretary of the 
Interior.” 

The Act of 1906 as stated above authorizes further cutting of timber 
and further authorizes the Secretary to pay out of the funds of “said 
Menominie tribe of Indians” now on deposit in the United 

28 States Treasury all necessary expenses and requires a de¬ 
posit from the proceeds of sales of timber in the Treasury 

of the United States “to the credit of the Menominie tribe of Indians” 
of the amount of money paid out of said fund for expenses of cut¬ 
ting and also that there shall be deposited to the credit of “said 
Indians” a certain part of the proceeds of the sale to be used under 
the direction of the Secretary of the Interior for the benefit of “said 
Indians” the residue of the proceeds to be deposited to the credit 
of “said tribe” to bear interest which shall be paid to “the said tribe 
per capita” in semi-annual cash payments. The wording of the 
Act of 1908 is most important to be considered. That Act pro¬ 
vides in Section 1 for the cutting of timber on the Menominie Res¬ 
ervation in the State of Wisconsin, Section 2 provides for the erec¬ 
tion of buildings, mills, etc., for carrying on the timber operations, 
and that the Secretary “ in so far as practicable shall at all times 
employ none but Indians upon said reservation in forest protection” 
etc., and further that “whenever any Indian or Indians shall enter 
into any contract pursuant to this Act, and shall seek any agency, 
copartnership agreement, or otherwise to share in the same with any 
white man, or shall employ in its execution any labor or assistance 
other than the labor and assistance of Indians, such act or acts shall 
thereupon terminate such contract, and the same shall be annulled 
and cancelled.” 

'Section 3 provides for a sale of the timber and that the net pro¬ 
ceeds shall be deposited in the Treasury to the credit of “the tribe 
entitled to the same.” It also provides for the payment of interest 
on the money so deposited and that the interest shall be used for the 
benefit of “said Indians.” Section 4 reads as follows: 

29 “That the Secretary of the Interior is hereby authorized 
to pay, out of the funds of the tribe of Indians located upon 

said reservation, the necessary expenses of the lumber operations 
herein provided for, including the erection of sawmills, equipment 
and necessary buildings, logging camps, logging equipment, the 
building of roads, improvement of streams, and all other necessary 
expenses, including those for the protection, preservation, and 
harvest of the forest upon such reservation.” (Italics supplied.) 
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Reading the treaties and the timber acts of 1890 and 1906 in 
connection with the provisions of the Act of 1908 and especially 
with those of Section 4 the inference must be drawn that the proceeds 
of the sale of timber were intended by Congress to be for the bene¬ 
fit of the Menominie Indians in Wisconsin located on the reserva¬ 
tion. No other explanation of Section 4 can be given except on 
that theory. There is not in any of the timber acts any reference 
to general legislation affecting Indians in their tribal relations such 
as there was in the Statute construed in the Oakes Cases, supra, 
and it must be held that such legislation is not controlling here. 

This case having been submitted on an agreed statement of facts 
and a hearing having been had the petition for the writ of mandu- 
mus is dismissed on the merits. 

WALTER I. MCCOY, 

Chief Justice. 

30 Supreme Court of the District of Columbia. 

Wednesday, May 28th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. Mc¬ 
Coy, Chief Justice, presiding. 

* * * * * * * 

This cause came on for hearing and was argued by attorneys for 
the respective parties upon the rule to show cause, answer of re¬ 
spondent, petitioner's reply and agreed statement of facts filed and 
submitted to the Court. Whereupon, the same having been con¬ 
sidered, it is ordered that the rule to show cause be, and is hereby 
discharged and petition dismissed. 

Wherefore, it is considered that petitioner take nothing by this 
action, that respondent go hence without day, be for nothing held 
and recover of petitioner his costs of defense to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment, the petitioner by his said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars, with leave to deposit Fifty Dollars, 
in lieu of. 

Memorandum. 


June 13, 1924.—Undertaking on appeal for $100 approved and 
filed. 

31 Asignment of Errors. 

Filed June 13, 1924. 

******* 

The relator in this action in connection with his petition for a 
writ of error makes the following assignment of errors which he 
avers occurred upon the trial of the cause, to-wit: 
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First. Said Court erred in dismissing the relator’s petition for 
the Writ of Mandamus and in entering final judgment thereon. 

Second. Said Court erred in concluding, in effect, that there are 
two tubes of Menominee Indians in Wisconsin, one located on the 
reservation and the other elsewhere, and deciding it to be the law 
that the proceeds of the sale of timber were intended by Congress 
to be for the benefit of the Menominee Indians in Wisconsin lo¬ 
cated on the reservation. 

Third. Said Court erred in deciding that relator was properly and 
legally excluded by respondent from participation in the distribu¬ 
tion of the interest accumulating upon the proceeds of the timber 
operations on the Menominee Indian Reservation in Wisconsin. 

Wherefore the plaintiff prays that the judgment of the Supreme 
Court of the District of Columbia may be reversed. 

DENNISON WIIEELOCK, 

Attorney for Relator. 

EBEN R. MINAHAN, 

Of Counsel. 

32 Prsecipe for Transcnpt of Record. 

Filed June 13, 1924. 

* a|c $ s|e j|c j|c j|t 

To the Clerk of the above-entitled court: 

You will please prepare transcript of the record in this cause, 
to be filed in the office of the clerk of the Court of Appeals of the 
District of Columbia, under the writ of error heretofore allowed by 
said court and include in the said transcript the following pleadings, 
proceedings and papers on file, to-wit: 

Petition of the Plaintiff. 

Rule to show cause. 

Respondent’s answer and return. 

Relator’s reply. 

Agreed statement of facts. 

Opinion of the court. 

Judgment. 

Assignment of errors. 

Bond on appeal (Memo, as to). 

This designation of record. 

Said transcript to be prepared as required by law and the rules 
of the Court of Appeals of the District of Columbia. 

DENNISON WHEELOCK, 

Attorney for Relator. 
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33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 32, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed copy of which 
is made part of this transcript, in cause No. 68178 at Law, wherein 
United States of America ex rel. Alexander Besaw is Plaintiff and 
Hubert Work, Secretary of the Interior, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 36th day of October, 1924. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

EW. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4242. United States of America ex rel. Alexander Besaw, appellant, 
vs. Hubert Work, Secretary of the Interior. Court of Appeals, Dis¬ 
trict of Columbia. Filed Nov. 3, 1924. Henry W. Hodges, clerk. 
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Epitome of Argument. 9 


I. Congress directed use of the interest for the 
benefit of Menominee Indians; and it did 
not exclude any Menominee Indians in 
Wisconsin from such benefit. 9 

1. There is no express or specific direction 
in the Acts that the fund shall be used 
for the benefit of any number less than 

all Menominee Indians in Wisconsin.— 9 

2. Certainly there is no express or specific 

direction in these Acts that any part of 
the fund or interest shall be used for the 
benefit of those Menominee Indians 
only who reside on the Reservation. 10 

3. The language of the Acts in question is 

not ambiguous and there is no call for or 
justification of interpolation by judicial 
construction of any such direction that 
payment be limited to those residing on 
the Reservation. 10 

4. Surely nothing short of an unequivocal 
declaration would be accepted as ex¬ 
pressing the intention of Congress to 
exclude from the enjoyment of tribal 
rights and property on the ground of 
nonresidence on the Reservation, those 
Menominee Indians in Wisconsin whom 
Congress, in consideration of their hav¬ 
ing taken up their residence apart from 
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any Indian tribe, had previously made 
citizens of the United States expressly 
“without in any manner impairing or 


otherwise affecting the right of any such 

Indian to tribal or other property”. 15 

5. Who the beneficiaries of the fund should 
be is a legislative question to be deter¬ 
mined by Congress.. 20 


II. Congress did not authorize the Secretary of 
the Interior to exclude any Menominee 
Indian in Wisconsin. The discretion vested 
in the Secretary does not extend to with¬ 
holding the benefit from anyone ascertained 
to be in the class designated by Congress 
as beneficiaries. The Secretary was directed, 
when the timber had been cut and sold and 
the net proceeds had been placed in the 
United States Treasury, to use the interest 
for the benefit of Menominee Indians in 
Wisconsin. Such direction involved and 
invoked the exercise of discretion by the 


Secretary in two matters. 21 

1. First, identification of Menominee 

Indians in Wisconsin. 21 

2. Second, the manner of use of the interest 

for the benefit of those identified as 
Menominee Indians in Wisconsin. 21 

3. But the Secretary had no discretion 


granted either expressly or by impli¬ 
cation to exclude from the benefits any 
man identified as a Menominee Indian 
in Wisconsin for any reason however 
persuasively it may have appeared to 
him or to those Menominee Indians who 
reside on the Reservation that Congress 
who should have excluded him... 22 
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III. The Secretary has determined favorably to 
Besaw’s claim the only matters committed 

by the Acts in question to his discretion. 22 * 

1. The Secretary determined and admits 
that Besaw is a Menominee Indian in 
Wisconsin. 22 


2. The Secretary determined that the 
manner of use of the interest for the 
benefit of Menominee Indians in Wis¬ 
consin should be per capita payments 

to them. 22 

3. Thus the discretion invoked by Con¬ 

gress has been fully exercised and obedi¬ 
ence to the direction of Congress to 
use the interest accordingly is all that 
awaits performance. 22 

IV., Besaw does not seek to review or revise or 
control any discretionary act of the Secretary 
of the Interior. Instead, he shows that the 
Secretary has determined discretionary mat¬ 
ters in his favor, and that there is no authority 
for the Secretary withholding per capita 
payments from him. Hence, mandamus 
should issued to vindicate his right. 22 

1. The rule that in matters committed* to 
the Executive his decision is final, and 
that the delegation of administrative 
function carries with it the power and 
discretion to exercise those duties rea¬ 
sonably incident to faithful and effectual 
performance of the function delegated, 
successfully invoked in West vs. Hitch¬ 
cock, 205 U. S., 80, can not be invoked 
here because the Acts here in question 
do not authorize the Secretary to do 
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the thing he has done, namely, exclude 
from the benefit of the Acts one of those 
named by Congress as the beneficiaries.... 24 

V. Even if the Secretary had the authority to ex¬ 
clude any Menominee Indians from the 
benefit of the Acts, he could not act arbi¬ 
trarily or capriciously and his regulations 
must, to be valid, be consistent with law, 
and his determination, to be binding, must 
be fairly arrived at with substantial evidence 
to support it. 28 

1. Certainly the Secretary could not in any 

event exclude one of the beneficiaries 
named by Congress by adopting a 
rule which ascribes consequences to a 
payment under the Treaty of 1848 
which neither the Treaty nor the written 
receipt for the payment provides.. 29 

2. That rule, moreover, is inconsistent with 

the Act of 1897 whereby Congress con¬ 
fers on children of Indian women, 
married to white men, the rights of 
other members of the Tribe. 35 

3. The right to participate in the benefits 
of the expenditure of the interest is not 
dependent on membership in the Tribe 
in any sense other than mere possession 

of the blood of the Tribe... 39 

4. The Secretary could not adopt a rule 
that Menominee Indians who had aban¬ 
doned the habit of living in tribal 
relations and adopted the habits of 
civilized life are not Menominee Indians 40 

5. Nor could the Secretary adopt a valid 
rule that Menominee Indians who do 
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not reside on the Reservation are not 
Menominee Indians. 41 


VI. Besaw’s petition should not be dismissed even 
if the Secretary were authorized to exclude 
those Menominee Indians who have aban¬ 
doned the habit of living in tribal relations 
or those who do not reside on the Reser¬ 


vation..—. 42 

1. The Secretary has not adopted such 

rules. 42 

2. He may never adopt such rules. 42 

3. If he does not adopt such rules, if he 
makes per capita payments to Menom¬ 


inee Indians in Wisconsin who do 
not live in tribal relations and who do 
not reside on the Reservation, then, to 
dismiss Besaw’s petition notwithstand¬ 
ing the rule under which the Secretary 
excluded him is invalid, is to leave Besaw 
remediless, the while other Menominee 
Indians similarly situated as to place 
of residence and adoption of the habits 
of civilized life, but not covered by the 
invalid rule as to the “ half-breed pay¬ 
ment’’ of 1849, would enjoy the benefit 
of the interest distributed. 42 
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3ht the (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1924. 


No. 4242. 


UNITED STATES OF AMERICA EX REL 
ALEXANDER BESAW, APPELLANT, 

vs. 

HUBERT WORK, SECRETARY OF THE' 
INTERIOR, RESPONDENT. 


BRIEF FOR APPELLANT. 


Appeal from a judgment of the Supreme Court of 
the District of Columbia, Honorable Walter I. McCoy, 
Chief Justice, presiding, dismissing relator’s petition 
for mandamus. 


Statement of the Case. 

Besaw, appellant, relator below, is admittedly a 
Menominee Indian of mixed blood who long ago aban¬ 
doned Indian life, and, taking up his residence apart 
from any Indian tribe, adopted the habits of civilized 
life and became a citizen of the United States. He 
claims the right to participate in the per capita dis¬ 
tribution of interest to Menominee Indians, payments 
of which are and have been since 1906 intermittently 
made by the Secretary of the Interior under the au¬ 
thority of Acts of Congress out of interest accumulating 
upon proceeds of timber cut on the Menominee Indian 
Reservation in Wisconsin under the direction of the 
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Secretary. Appellant’s application to be included among 
those Menominee Indians receiving such payments of 
interest was rejected by the Secretary of the Interior 
in accordance with a rule promulgated by him that no 
person who or whose ancestors received a certain 
specified payment to Menominee mixed bloods under 
the Treaty of 1848 should receive any part of the interest 
distributed per capita. Besaw, admitting that he 
came within the terms of the rule because $50.00 
had been paid to his father for him in 1849 under the 
Treaty of 1848, filed a petition for mandamus asserting 
that the Secretary of the Interior was without authority 
to promulgate and enforce a rule giving any such 
effect to the Treaty and the payment thereunder. 
The Secretary of the Interior, answering, admitted 
relator had been excluded under the rule, and main¬ 
tained the rule to be valid; but for further defense set 
up Besaw’s adoption of the habits of civilized life as 
an abandonment of his Indian rights, and asserted that 
Congress in the Acts in question intended and declared 
the beneficiaries of the Acts to be only those Menominee 
Indians who reside on the Reservation. The Supreme 
Court of the District of Columbia held that only those 
Menominee Indians residing on the Reservation were 
entitled to participate in the interest distributed, and 
upon the principle that the Secretary’s decision if 
sound for any reason will not be disturbed, dismissed 
the petition for mandamus without expressing opinion 
upon the validity of the rule challenged. 

The facts are not in dispute. The case was sub¬ 
mitted and argued in the court below upon an Agreed 
Statement of Facts which is short, occupying only 
three pages and a half of the Transcript of Record, 
beginning on page eleven. 

Besaw was bom May 1, 1842, among the Menominee 
Indians near the Fox River in what is now Wisconsin. 
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His father was Augustine Besaw, a white man. His 
mother was a Menominee Indian woman of mixed blood, 
a recognized member of the Tribe. His parents were 
married prior to 1842. (T. R. 11.) 

Under date of October 18, 1848, a Treaty was con¬ 
cluded between the United States and the Menominee 
Indians (9 Stat., 952) whereby the Menominee Indians 
ceded to the United States all their lands in Wisconsin 
and agreed to remove to certain lands west of the 
Mississippi in what is now Minnesota, given them in 
exchange. (T. R. 14.) The Treaty also provided for 
certain payments by the United States in cash; among 
others, $40,000.00 to the mixed bloods. 

Appellant and his mother were among the persons 
of mixed blood of the Menominee Tribe of Indians 
designated, pursuant to the Treaty, by the chiefs in 
council and a Commissioner appointed by the Presi¬ 
dent, to receive the stipulated $40,000.00. Payment 
was made accordingly in 1849 to Augustine Besaw, 
appellant’s father, for the use and benefit of appellant 
and his mother. (T. R. 11.) 

The Treaty provided that the Indians might remain 
on the ceded land in Wisconsin for two years and 
until the President required them to move. They 
never did move to the land west of the Mississippi. 
The Indians being dissatisfied with the lands to which 
they were to remove, the site of the present Reservation 
was selected and the Indians removed thereto in October 
and November, 1852; and thereafter, by supplemental 
Treaty, dated May 12, 1854 (10 Stat., 1065) the present 
site was formally designated as the Reservation. (T. R. 
14.) Menominee Indians still live upon the Reserva¬ 
tion occupying the same in common, unallotted, under 
the immediate supervision of an Agent or Superintendent 
provided by the United States. (T. R. 12.) 

Augustine Besaw did not remove to the Reservation; 
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and appellant and his mother continued to remain 
and reside with him on his farm separate and apart 
from the Tribe and adopted the habits of civilized life. 
(T. R. 14.) Appellant never removed to the Reser¬ 
vation. (T. R. 14.) Having taken up his residence 
apart from any tribe of Indians and adopted the habits 
of civilized life, he became a citizen of the United 
States under the Act of February 8, 1887 (24 Stat., 
388) expressly without in any manner impairing his 
right to tribal property. He lives in the city of Shawano, 
Wisconsin. (T. R. 11.) His mother died April 13, 
1884. (T. R. 12.) 

Under the Act of June 12, 1890 (26 Stats., 146), 
timber was cut on the Reservation under the direction 
of the Secretary of the Interior and sold; and the pro¬ 
ceeds thereof funded into the United States Treasury, 
the Secretary being authorized to expend one-fifth 
for the benefit of the Indians and expend the interest 
accruing on the other four-fifths for their benefit or 
pay it to them per capita. The Secretary disbursed 
these funds for some years for the benefit of the Indians 
but eventually, under date of March 5, 1905, directed 
a per capita distribution. (T. R. 12.) 

In anticipation of such a per capita distribution, 
a so-called “council” was held on the Reservation 
April 9,1904, and it was there declared that the Menom¬ 
inee Indians of mixed blood who had participated 
in the payment of $40,000.00 in 1849 had accepted that 
money with the full and distinct understanding that 
its acceptance barred them and their descendants 
from further participation in Menominee funds, prop¬ 
erties or rights. (T. R. 12, 13.) That declaration 
was forwarded to the Commissioner of Indian Affairs, 
and thereafter, in the following year, the Secretary 
of the Interior adopted such declaration and ruled 
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that in making up the roll for the purpose of the per 
capita distribution, 

“no payment should be made to any person 
who participated in the payment of the sum of 
$40,000.00 to half breeds of the Menominee 
Tribe in 1849 at Fort Howard, Wisconsin, nor 
to their descendants.” (T. R. 13.) 

Per capita payments were made from time to time 
beginning in 1&06, but nothing was ever paid to Besaw. 
In 1913 Besaw filed formal application with the Secre¬ 
tary asserting his right to and demanding his per capita 
payments but the Secretary denied the application 
under the rule stated because Besaw had participated 
in the “halfbreed payment” of 1849. (T. R. 13.) 

Meanwhile the Act of June 28, 1906 (34 Stat., 547) 
authorized the cutting and sale of certain dead and 
down timber on the Reservation with provision as to 
the proceeds quite similar to the Act of 1890; and 
then prior legislation on the subject was drawn together 
in the Act of March 28, 1908 (35 Stat., 51) authorizing 
the cutting of such green and such dead and down timber 
as the Forestry Service might designate, and providing 
for the erection, equipment and operation of saw mills 
on the Reservation to manufacture the timber into 
lumber, and for sale of the manufactured products. 
This Act provides that all the net proceeds shall be 
deposited in the United States Treasury to the credit 
of the Tribe and the interest used for the benefit of 
the Indians in the manner prescribed by the Secretary 
of the Interior. 

Under these Acts per capita payments of interest 
were made at intervals beginning in 1906 and amounting 
up to the time of the commencement of this action to 
$1,012.51 to each Indian paid. (T. R. 5.) 

The rule under which the Secretary excluded Besaw 
is based solely on the declaration of the so-called 


6 


“council” accompanied by the affidavit of three so- 
called headmen to the effect that it was understood 
at the time of the “halfbreed payment” in 1849 that 
the payment barred the recipients and their descendants 
from tribal rights. The Treaty itself prescribes no 
such consequences; neither does the receipt signed 
by those who received the money. Since the Act of 
March 3, 1871 (16 Stat., 566; Sec. 2079 R. S.) no Indian 
Tribe of the United States has been acknowledged or 
recognized as an independent nation, tribe or power. 
The Menominee Indians long since ceased to practice 
their ancient tribal forms of government; and matters of 
common interest have not for a long time been determined 
as under the ancient tribal custom by the chiefs and 
headmen in council, but are considered in meetings 
called “councils” like the one above referred to of 
April 9, 1904, convened and held with the sanction and 
under the supervision of the Superintendent of the 
Reservation, to which meetings any adult Menominee 
Indian desiring to attend is admitted. (T. R. 12.) 

Assignment of Errors. 

The Supreme Court of the District of Columbia erred: 

1. In dismissing relator’s petition for the writ of 
mandamus and in entering final judgment thereon; 

2. In concluding, in effect, that there are two tribes 
of Menominee Indians in Wisconsin, one located on the 
Reservation and the other elsewhere, and deciding it 
to be the law that the proceeds of the sale of timber 
were intended by Congress to be for the benefit of 
the Menominee Indians in Wisconsin located on the 
Reservation; 

3. In deciding that relator was properly and legally 
excluded by the Secretary of the Interior from partici¬ 
pation in the distribution of the interest accumulating 
upon the proceeds of the timber operations on the 
Menominee Indian Reservation in Wisconsin. 
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ARGUMENT. 


Preliminary. 

The primary question on this appeal is whether the 
beneficiaries named by Congress in the Acts in question 
are those Menominee Indians only who reside on the 
Menominee Indian Reservation in Wisconsin, as the 
Supreme Court of the District of Columbia held, or 
whether the beneficiaries are Menominee Indians in 
Wisconsin without limitation as to their residence on 
the Reservation, as we contend. We say that since 
Congress, by the Act of 1887, conferred citizenship 
upon Indians such as appellant who chose to live apart 
from any Indian tribe saving to them expressly their 
rights to tribal property, that nothing less than an 
explicit direction from Congress can be interpreted 
as expressing the intention of Congress to exclude 
those who live apart from the tribe from tribal bene¬ 
fits; and that so far from there being in the Acts in ques¬ 
tion any specific repudiation by Congress of the rights 
previously reserved to such Indian citizens there is 
really nothing in the Acts which even faintly supports 
such a proposition. If we are right on this point, 
then Besaw, appellant, is one of the beneficiaries of the 
Acts because the Secretary admits that Besaw is a 
Menominee Indian in Wisconsin; and the question 
then arises whether the Secretary can lawfully exclude 
from the benefit of the Acts a Menominee Indian in 
Wisconsin who received a payment under the Treaty of 
1848 between the United States and the Menominees. 
We say he can not, because, broadly, he can not law¬ 
fully exclude any of the beneficiaries named by Con¬ 
gress. His duty is to identify Menominee Indians in 
Wisconsin, prescribe the manner of use of the interest 
for their benefit, and then proceed to use it in that 
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manner for those so identified. If we are right on that, 
the judgment should be reversed. We are right on it 
unless the Acts of Congress somewhere confer on the 
Secretary the authority to use the interest, not for the 
benefit of Menominee Indians in Wisconsin, but for 
the benefit of such of the Menominee Indians in Wis¬ 
consin as the Secretary may select. No such authority 
has been adduced on behalf of the Secretary, and 
we find none. 

But in advance of our knowing that the court agrees 
with us that this necessarily ends the matter favorably 
for appellant, we go on and we say that even if the 
Secretary had authority, by regulation or other deter¬ 
mination, to exclude some Menominee Indians in 
Wisconsin from the benefits of the Acts, he could not 
do so arbitrarily or capriciously, without substantial 
evidence supporting his determination or by rule incon¬ 
sistent with law, as he certainly did when he adopted a 
rule that ascribed to a payment made under a Treaty 
the forfeiture or surrender of tribal rights not pre¬ 
scribed either by the Treaty itself or the written receipt 
acknowledging the payment; or as he certainly would 
if he ever adopted a rule that by renouncing the Indian 
habit of living in tribal relations and adopting the 
habits of civilized life, Menominee Indians in Wis¬ 
consin abandoned their right to tribal benefits. 

We go further and we say that even if the Secretary 
could adopt a rule that Menominee Indians who had 
renounced the habit of living in tribal relations and 
adopted the habits of civilized life are not Menominee 
Indians, and even if he could adopt a rule that Menom¬ 
inee Indians who do not reside on the Reservation 
are not Menominee Indians, he has never done so, 
and he may never do so; and it would be wrong to 
dismiss Besaw’s petition for mandamus in spite of the 
manifest invalidity of the rule under which the Secre- 
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tary excluded him, simply because the Secretary might, 
if he chose, adopt a rule which would exclude all Menom¬ 
inee Indians who have adopted the habits of civilized 
life and reside elsewhere than on the Reservation. 
Besaw should at least be left in as favorable a position 
as other Menominee Indians in Wisconsin who have 
adopted the habits of civilized life and do not reside on 
the Reservation—which he would not if the judgment 
below were affirmed. 

That epitomizes our argument. We proceed now 
to the details as outlined in the subject index. 

I. Congress directed use of the interest for the bene¬ 
fit of Menominee Indians; and it did not exclude any 
Menominee Indian in Wisconsin from such benefit. 
The Acts of 1890, 1906 and 1908 are quoted in full in 
the appendix at the back of this brief. 

1. There is no express or specific direction in the 
Acts that the fund shall be used for the benefit of 
any number less than all Menominee Indians in Wis¬ 
consin. The Act of June 12, 1890, provides in Section 3 
that one-fifth of the net proceeds of the timber operations 
shall be deposited in the United States Treasury to 
the credit “of the Menominee Indians in Wisconsin’ ’ 
to be used for the benefit of “said Indians”; the other 
four-fifths to be funded in the Treasury, interest to be 
allowed “said tribe” annually to be paid to “the tribe” 
per capita, or expended for “their” benefit. By the Act 
of June 28, 1906, the proceeds of the operations are 
to be deposited to the credit of the “said Menominee 
Tribe of Indians,” one-fifth to be used for the benefit 
of “said Indians,” the balance to be deposited to the 
credit of “said tribe,” the interest to be paid to “said 
tribe” per capita. Similarly by Section 3 of the Act of 
March 28, 1908, the proceeds are to be deposited in 
the Treasury to the credit of “the tribe” entitled to 
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the same, and the interest used for the benefit of “such 
Indians.” 

2. Certainly there is no express or specific direction 
in these acts that any part of the fund or interest shall 
be used for the benefit of those Menominee Indians 
only who reside on the Reservation. The very nar¬ 
rowest designation of those to whose credit the funds 
are to be deposited or to whom payments are to be 
made or for whose benefit the proceeds or the interest 
are to be expended, are “the Menominee Indians in 
Wisconsin” and “the tribe.” Obviously the first of 
these two expressions does not limit the Menominee 
Indian beneficiaries more narrowly than to those 
in Wisconsin; and the term “tribe” is used in the same 
sense in the Act of June 12, 1890, and plainly synony¬ 
mously with “Menominee Indians in Wisconsin.” In 
fact “Menominee Indians in Wisconsin” are therein 
referred to as “said tribe.” 

3. The language of the acts in question is not am¬ 
biguous and there is no call for or justification of inter¬ 
polation by judicial construction of any such direction 
that payment be limited to those residing on the Reser¬ 
vation. A variety of reasons was urged on behalf of the 
Secretary upon the argument in the court below why 
Congress should have limited beneficiaries to those 
Menominee Indians in Wisconsin residing on the Reser¬ 
vation, but these considerations so far from throwing 
any light upon the intention of Congress as expressed in 
its language, served to emphasize the significance of the 
omission of any such express limitation by Congress. 
Moreover, that method of approach tends always to 
becloud rather than clarify the process of interpretation. 
If one starts out with the conviction that Congress should 
have classified Menominee Indians in Wisconsin on the 
basis of their place of residence, whether on or off the 
Reservation, one may be mystified by the phrase 
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“Menominee Indians in Wisconsin” which would other¬ 
wise be perfectly clear. On the other hand, since Con¬ 
gress has nowhere so classified Menominee Indians, 
there should be no doubt of its meaning when it desig¬ 
nates them beneficiaries as such. 

Obviously, if Congress had intended the benefit of the 
Acts only for those Menominee Indians in Wisconsin 
actually residing on the Reservation, it could, and doubt¬ 
less would, have said so in substantially that language. 
But assuming that Congress intended to include all of 
those comprising the people once possessed of the attri¬ 
butes of a nation for whom, while they were yet a 
nation, the United States provided a home, what more 
appropriate language could Congress have used than 
“Menominee Tribe of Indians in Wisconsin” or “Me¬ 
nominee Indians in Wisconsin”? 

The Treaty of 1848 (9 Stat., 952) is entitled as being 
made between the United States and “the Menominee 
Tribe of Indians.” The Treaty of 1854, supplemental of 
the Treaty of 1848, is likewise made between the United 
States and “the Menominee Tribe of Indians”; and by 
the terms of the latter “said Indians” are given the 
present Reservation in Wisconsin “for a home.” Ac¬ 
cordingly, the Acts in question appropriately describe 
the Reservation as those “certain lands reserved for the 
use of the Menominee Tribe of Indians in the state of 
Wisconsin,” and refer to the people whose “home” the 
Reservation is as “the Menominee Tribe of Indians in 
Wisconsin” and “Menominee Indians in Wisconsin.” 

The Reservation is the “home” of a people, a “tribe,” 
that would still be a nation but for the Act of 1871, and 
not the home solely and exclusively of those of that 
people or “tribe” who happen at any particular moment 
to be actually residing there. 

There is nothing in the Acts in question nor in any 
other Acts of Congress that have been brought to our 
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attention which suggests even remotely that Congress 
by the terms employed intended to designate as bene¬ 
ficiaries less than all of those who, under the same 
designation, by reason of their possession of the Meno¬ 
minee blood or by reason of their living in tribal rela¬ 
tions or otherwise being subject to the jurisdiction of 
the Tribe or members thereof, were divested of any 
right to lands ceded to the United States by the Meno¬ 
minee Tribe of Indians—or in other words, those who 
now bear such relation to the Tribe that, if its power 
and independence had not been abrogated by the 
United States, would be divested of any interest in 
lands ceded by the Tribe. 

In United States vs. Cherokee Nation, 202 U. S., 
101, the court quotes the following from the opinion 
of Mr. Chief Justice Nott of the Court of Claims in 
the same case, 40 Ct. Cl., 252: 

“ While the United States have always, or 
nearly always, treated the members of an Indian 
tribe as communal owners, they have never 
required that all the communal owners shall 
join in the conveyance or cession of the land. 
From the necessities of the case, the negotiations 
have been with representatives of the owners. 
The chiefs and head men have ordinarily been 
the persons who carried on the negotiations and 
who signed the treaty. But they have not 
formed a body politic or a body corporate, and 
they have not assumed to hold the title or be 
entitled to the purchase money. They have 
simply acted as representatives of the owners, 
making the cession on their behalf, but allowing 
them to receive the consideration per capita.” 

United States vs. Cherokee Nation, 202 
U. S., 101 at 127. 

4 

The trial court, nevertheless, reached the conclusion 
that Congress intended the proceeds of the timber to 


13 


be for the benefit of Menominee Indians in Wisconsin 
located on the Reservation; lead thereto in part by 
the provision in Section 2 of the Act of 1908 that none 
but Indians should be employed “upon said Reserva¬ 
tion in forest protection—logging, driving, sawing,” 
etc., and mainly by the phrase in Section 4 of that 
Act descriptive of the fund from which advances 
might be made to finance the lumber operations— 
“the fund of the tribe of Indians located upon said 
Reservation.” 

If Congress in that Act had provided that only 
Menominee Indians who resided on the Reservation 
should be employed in the work, and that the project 
should be financed by an advance out of the funds 
of those Menominee Indians who resided on the Reser¬ 
vation, still it would have to be said, and it would be 
significant, that in the provision directing to whom 
or for whose benefit the proceeds should be paid or 
disbursed, Congress did not use similarly appropriate 
language to limit the beneficiaries to Menominee 
Indians who actually resided on the Reservation. 
But the Act does not say, in Section 2, that only Menom¬ 
inee Indians who actually reside on the Reservation 
shall be employed in the work. It says that only 
Indians shall be employed “upon said reservation.” 
The phrase “upon said reservation” modifies “employ.” 
The purpose of the statute is obvious, and it is not to 
prefer those Menominee Indians who actually reside 
on the Reservation nor to exclude those Menominee 
Indians who do not reside on the Reservation: The 
purpose is to exclude white men to the end that Indians 
may be encouraged in habits of industry. The Act 
recognizes the necessity of the employment of skilled 
labor but directs the Secretary to employ on the Reser¬ 
vation so far as practicable none but Indians; and 
contracts with white men are specifically forbidden 
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not only directly, but indirectly by the provision that 
if any Indian shall enter into a contract and seek to 
share the same with a white man or employ other than 
Indians, his contract shall be cancelled. 

It appears from the opinion of the Supreme Court 
of the District of Columbia (T. R. 18) that that court 
conceived that the only explanation that can be given 
of the provision in Section 4—that the expenses of the 
lumbering operations be paid “out of the funds of the 
tribe of Indians located upon said Reservation’’— 
is that Congress intended the proceeds to be for the 
benefit of the Menominee Indians in Wisconsin actually 
residing on the Reservation. We submit that such 
explanation of the provision is not permissible at all. 
Money to finance the lumber operations including the 
erection of sawmills and logging camps, the building 
of roads, and the improvement of streams, had to come 
from somewhere. In the beginning, under the Act 
of June 12, 1890, the United States started the Indians 
off by advancing $75,000.00, which was to be repaid • 
out of the first proceeds of the operations. That 
Act provided for the creation out of the net proceeds of 
a fund to the credit of “the Menominee Indians in 
Wisconsin.” When Congress came to authorize the 
cutting of dead and down timber, in the Act of June 
28, 1906, the Secretary was authorized “to pay out 
of the funds of the said Menominee tribe of Indians 
now on deposit in the United States Treasury” the 
necessary expenses, such funds to be reimbursed from 
the sale of the lumber under that Act. So when Con¬ 
gress came to authorize the erection of sawmills and 
provide for the manufacture of the timber cut instead 
of selling the logs as previously, it followed along exactly 
the same line as theretofore and provided that the 
expenses should be paid out of the funds of the Tribe. 
The phrase “located upon said reservation” mani- 
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festly modifies “tribe,” not “Indians.” It identifies 
the Tribe the funds of which are to furnish the neces¬ 
sary advance to finance the erection of sawmills, etc. 
While it would hardly be expected that the operations 
should be financed out of any other tribe’s funds, it 
was eminently proper that the Tribe, the funds of which 
should be called on for the advance, should be identified 
as the Tribe located upon the Reservation upon which 
the operations were to be conducted. Ever since 
the Treaty of 1854 the Menominee Tribe of Indians 
has been located on that Reservation. It was the 
Treaty that located the Tribe there. Since the Treaty 
it has not been within the power of the Tribe or of any 
number of Menominee Indians to locate the Tribe 
anywhere else. The Tribe is located there whether 
all who are Menominee Indians are located there or not. 

In the Oakes case, which we discuss more at length 
below, the court declined to draw any inference from 
such language that “only tribal and uncivilized” Indians 
were to benefit by the Act. Of an Act referring to the 
“confederated bands of Cayuse, Walla Walla, and 
Umatilla Indians, residing upon the Umatilla Reserva¬ 
tion in the State of Oregon,” the United States Supreme 
Court said: 

“It related to the residence of the bands 
as bands, and not as individual Indians, many 
of whom were residing off the particular Reser¬ 
vation and yet within the country theretofore 
ceded to the United States by the Treaty of 
1855.” 

Hy-Yu-Tse-Mil-Kin vs. Smith, 194 U. S., 
401 at 408, 409; 48 L. Ed., 1044. 

4. Surely nothing short of an unequivocal declar¬ 
ation would be accepted as expressing the intention of 
Congress to exclude from the enjoyment of tribal rights 
and property on the ground of nonresidence on the 


Reservation, those Menominee Indians in Wisconsin 
whom Congress, in consideration of their having taken 
up their residence apart from any Indian tribe, had 
previously made citizens of the United States expressly 
“without in any manner impairing or otherwise affecting 
the right of any such Indian to tribal or other property.” 

Besaw, it is admitted (T. R. 11), became a citizen 
of the United States under the Act of February 8, 1887 
(28 Stat., 390). That Act so far as it is relevant here, 
provides: 

“And every Indian born within the territorial 
limits of the United States who has voluntarily 
taken up, within said limits, his residence separate 
and apart from any tribe of Indians therein, 
and has adopted the habits of civilized life, is 
hereby declared to be a citizen of the United 
States, and is entitled to all the rights, privileges, 
and immunities of such citizens, whether said 
Indian has been or not, by birth or otherwise, 
a member of any tribe of Indians within the 
territorial limits of the United States without in 
any manner impairing or otherwise affecting 
the right of any such Indian to tribal or other 
property.” 

That Act, and others, as it is pointed out in the Oakes 
case, disclose a settled legislative policy to encourage 
Indians to abandon Indian life and embrace the white 
man’s civilization. Little could be accomplished in 
that direction if Indians were called upon to hazzard 
their all upon their ability to make a success of civilized 
life; but they could obviously be encouraged to cast 
their lot with men experienced in the ways of the white 
man’s civilization if they were assured they had nothing 
to lose by trying. 

When Besaw was 45 years old, the United States 
conferred citizenship upon him in consideration of his 
living apart from any Indian tribe, and declared that 


the rights so gained were wholly in addition to his 
Indian rights which subsisted nevertheless unimpaired. 
At 82, he is told that he forfeited his right to participate 
with other Menominee Indians in the distribution of 
interest by living apart from the Tribe. 

We maintain that the judgment that decrees such a 
repudiation was made by Congress in the Acts in ques¬ 
tion must be reversed. 

There is one phase of the case of Oakes vs. United 
States, 172 Fed., 305, which should be referred to here. 
The other phase of the Oakes case is discussed below. 
That suit was brought by Mrs. Oakes, her daughter 
and two granddaughters, to establish their right to 
allotments on a reservation under the Act of 1889, 
which had been denied them. Mrs. Oakes and her 
daughter had long previously to the enactment of the 
Act of 1889, abandoned their former tribal relations 
and adopted the habits of civilized life, but it does not 
affirmatively appear from the report of the case to 
have been admitted that they had become citizens 
under the Act of 1887. Their claim to allotment 
was opposed on the ground that Congress intended 
to grant allotments by the Act of 1889 only to tribal 
reservation Indians. Such an intention was disclosed, 
it was contended, by the title to the Act—“for the 
relief and civilization of the Chippewa Indians in the 
state of Minnesota’’—by reference to the Indians in 
portions of the Act as “bands or tribes,” and mainly 
by reason of the fact that the Act provided for the 
cession by the Indians of all their lands in Minnesota 
outside of the White Earth and Red Lake Reserva¬ 
tions—and so much of those as were not required for 
the allotments—and provided that “all of said Chippewa 
Indians in the state of Minnesota, except those on the 
Red Lake Reservation, shall, under the direction of 
said Commissioners, be removed to and take up their 
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residence on the White Earth Reservation.” That 
provision, of course, indicated pretty strongly that 
Congress was dealing only with the Indians occupying 
the lands which were to be ceded and who would of 
necessity have to be removed. The court determined 
and decided that those provisions did not evince an 
intent on the part of Congress that the allotments 
were to be limited to only tribal reservation Indians; 
and reached that conclusion not as the trial court 
seems to have thought, solely because the Act of 1887 
was referred to in the Act of 1889, but because the 
general legislative policy evinced in the Act of 1887 
and other similar Acts was not to be deemed inten¬ 
tionally reversed or repudiated by Congress by infer¬ 
ences “of such uncertain strength” as those arising 
from the provisions mentioned. The court said: 

“For many years the treaties and legislation 
relating to the Indians proceeded largely upon 
the theory that the welfare of both the Indians 
and the whites required that the former be kept 
in tribal communities separated from the latter, 
and, while that policy prevailed, effect was given 
to the original rule respecting the right to share 
in tribal property; but Congress later adopted 
the policy of encouraging individual Indians 
to abandon their tribal relations and to adopt 
the customs, habits, and manners of civilized 
life, and, as an incident to this change in policy, 
statutes were enacted declaring that the right 
to share in tribal property should not be impaired 
or effected by such a severance of tribal rela¬ 
tions, whether occurring theretofore or there¬ 
after.” 

Oakes vs. United States, 172 Fed. Rep., 305 at 
308. 

After enumerating and quoting from some of the 
Acts, the court says: 

“These acts disclose a settled and persistent 
purpose on the part of Congress so to broaden 
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the original rule respecting the right to share 
in tribal property as to place individual Indians 
who have abandoned tribal relations, once exist¬ 
ing, and have adopted the customs, habits, 
and manners of civilized life, upon the same 
footing, in that regard, as though they had 
maintained their tribal relations. Not only this, 
but these acts, omitting that of 1865, are general 
and continuing in their nature, and therefore 
are as applicable to the Chippewas in Minnesota 
as to other Indians, unless the act of 1889 dis¬ 
closes, either expressly or by necessary impli¬ 
cation, that Congress intended otherwise. In 
our opinion that act does not thus disclose such 
an intention.” 

Oakes vs. United States, 172 Fed. Rep., 305 
at 308, 309. 

Then after referring to the provisions which it was 
contended evinced the intention on the part of Con¬ 
gress to limit the benefit of the Acts to Indians who 
resided on the Reservation the court said: 

“An inference of such uncertain strength is 
not enough to overcome the general aversion to 
repeals by implication, expecially where a settled 
policy in legislation is involved and no reason 
for disturbing it is apparent. . . . 

“We conclude that Mrs. Oakes and Mrs. 
Jones, who formerly were members of the tribe, 
are within the saving provisions of the acts of 
March 3, 1875, and February 8, 1887, and so 
are entitled to share in the allotment and dis¬ 
tribution of the tribal property, the same as 
though they had maintained their tribal rela¬ 
tions. . . 

Oakes vs. United States, 172 Fed. Rep., 
305 at 309. 

It was thus plainly the legislative policy expressed 
in the several Acts referred to which lead the court to 
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its conclusion—and not merely the fact that one of 
those Acts was mentioned in the Act of 1889. The Oakes 
case, therefore, is not to be distinguished from the case 
at bar simply because the Act of 1887 was mentioned 
in the Act there construed and is not mentioned in the 
Acts here in question. Except for the fact that the 
Act of 1889 construed in the Oakes case contained 
some real basis for the contention that it comprehended 
only Chippewa Indians residing on the Reservation 
whereas the Acts herein question contain no provision 
even faintly supporting such a contention—so that 
our case is obviously much stronger than the case of 
the claimants there—the Oakes case is quite in point 
and the opinion a precedent and authority supporting 
our position. 

The Act of March 3, 1875 (18 Stat., 402—Sec. 15 
of Chap. 131) made an Indian born in the United States 
“who has abandoned or may hereafter abandon his 
his tribal relations” eligible to settle a homestead 
under the homestead laws, and expressly: 

“Provided, That any such Indian shall be 
entitled to his distributive share of all annuities, 
tribal funds, lands, and other property, the 
same as though he had maintained his tribal 
relations; and any transfer, alienation, or incum¬ 
brance of any interest he may hold or claim 
by reason of his former tribal relations shall 
be void.” 

5. Who the beneficiaries of the fund should be is a 
legislative question to be determined by Congress. In 
Henry Gas Company vs. United States, 191 Fed., 132, 
the court said: 

“Who shall be enrolled as citizens or members 
of the nation and permitted to participate in 
the distribution of its property are matters 
to be determined by Congress, and its deter- 


mination of them is not subject to review by 
the courts.” 

Henry Gas Co. vs. United States, 191 
Fed., 132 at 137. 

II. Congress did not authorize the Secretary of the 
Interior to exclude any Menominee Indian in Wis¬ 
consin. The discretion vested in the Secretary does 
not extend to withholding the benefit from anyone 
ascertained to be in the class designated by Congress 
as beneficiaries. The Secretary was directed, when 
the timber had been cut and sold and the net proceeds 
had been placed in the United States Treasury, to use 
the interest for the benefit of Menominee Indians in 
Wisconsin. Such direction involved and invoked the 
exercise of discretion by the Secretary in two matters: 

1. First, identification of Menominee Indians in 
Wisconsin. This power and duty, though not con¬ 
ferred in express terms, was necessarily exercised by 
the Secretary in order to pay or use the interest for the 
benefit of Menominee Indians. He could not pay 
them until he had first identified them; and it is well 
established that the delegation of an administrative 
function carries with it the power and the discretion 
to exercise the duties reasonably incident to the faithful 
and effectual performance of the function delegated. 

2. Second, the manner of use of the interest for the 
benefit of those identified as Menominee Indians in 
Wisconsin. This discretion is expressly conferred on 
the Secretary by Congress. It would be appropriate, 
of course, for the Secretary to investigate and ascertain 
the condition, the capacity, the intelligence, the ex¬ 
perience, and all pertinent circumstances surrounding 
Menominee Indians to the end that he might the better 
exercise sound judgment as to the manner in which the 
interest should be used for the benefit of those identified 
as Menominee Indians in Wisconsin. 
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3. But the Secretary had no discretion granted either 
expressly or by implication to exclude from the benefits 
any man he identified as a Menominee Indian in Wis¬ 
consin for any reason however persuasively it may 
have appeared to him or to those Menominee Indians 
who reside on the Reservation that Congress should 
have excluded him. 

III. The Secretary has determined favorably to 
Besaw’s claim the only matters committed by the Acts in 
question to his discretion. 

1. The Secretary determined and admits that Besaw 
is a Menominee Indian in Wisconsin. (T. R. 11, 1, 7.) 

2. The Secretary determined that the manner of use 
of the interest for the benefit of Menominee Indians in 
Wisconsin should be per capita payments to them. 
(T. R. 12.) 

3. Thus the discretion invoked by Congress has been 
fully exercised and obedience to the direction of Congress 
to use the interest accordingly is all that awaits perform¬ 
ance. 

It was for Congress, as we have pointed out, to desig¬ 
nate the beneficiaries. It was for the Secretary to identify 
the beneficiaries, determine the manner of use for 
their benefit, and proceed to use the interest for their 
benefit accordingly. The Secretary conferred no bene¬ 
fit on Besaw when he determined that Besaw is a Me¬ 
nominee Indian in Wisconsin; he merely identified Besaw 
as one of those upon whom Congress had conferred a 
benefit. As soon as the Secretary, in the exercise of his 
discretion, identified Besaw as a Menominee Indian in 
Wisconsin, the benefit followed by operation of law. 

IV. Besaw does not seek to review or revise or control 
any discretionary act of the Secretary of the Interior. 
Instead, he shows that the Secretary has determined 
discretionary matters in his favor, and that there is no 
authority for the Secretary withholding per capita pay- 


merits from him. Hence, mandamus should issue to 
vindicate his right. 

The Secretary has apparently misconceived the au- 
' thority Congress gave him. Evidently he understood 
he was to decide who the beneficiaries should be; whereas 
Congress decided that. The Secretary has said to 
Besaw: You are a Menominee Indian in Wisconsin and 
I have determined that this interest shall be used for the 
benefit of Menominee Indians in Wisconsin by per 
capita payments to them, but I will not pay anything to 
you because you received a payment under the Treaty 
of 1848. We assert that there can be no “but”; that 
Congress made no exceptions on account of payments 
under prior treaties or otherwise, or because a particular 
individual was old or young, lean or fat, poor or rich. 
We assert that when the Secretary says that he has di¬ 
rected per capita payments to Menominee Indians in 
Wisconsin ; and that Besaw is a Menominee Indian in 
Wisconsin, that all that remains is obedience by the 
Secretary to the express direction of Congress, and that 
if the Secretary fails or refuses the courts will compel 
obedience by the writ of mandamus. 

“If the Secretary is charged by law with the 
performance of such a duty he is bound to fulfill 
it. It is imperative not discretionary. He can 
not discharge it, according to the intention of the 
Statute, in a manner either arbitrary or per¬ 
functory. . . . It is a maxim of the law, 

admitting few if any exceptions, that every duty 
laid upon a public officer, for the benefit of a pri¬ 
vate person, is enforceable by judicial process.” 

Butterworth v. Hoe, 112 U. S., 50 at 57. 

No discrimination as between Menominee Indians was 
legislated nor authorized to be administered. No Me¬ 
nominee Indians were preferred. No Menominee In¬ 
dians in Wisconsin were omitted. Congress might have 





excluded Menominee Indians residing on the reservation. 
Congress might have excluded Menominee Indians not 
residing on the reservation. Congress might have ex¬ 
cluded Menominee Indians who had received payments 
under prior statutes or treaties. Congress might have 
excluded Menominee Indians who had not received pay¬ 
ments under prior treaties of statutes. It excluded 
none. Congress had the power to include among the 
beneficiaries Menominee Indians who had bartered away 
their birth-right for a song. Congress designated to 
whom and committed to the Secretary of the Interior 
only how the benefits should be conferred. 

In United States vs. United Verde Copper Company, 
196 U. S., 207, the Supreme Court of the United States 
said: 

“The power of legislation was certainly not 
intended to be conferred upon the Secretary. 
Congress has selected the industries to which its 
license is given, and has entrusted to the'Secretary 
the power to regulate the exercise of the license 
not to take it away.” 

The court said further in that case: 

“If rule 7 is valid, the Secretary of the Interior 
has power to abridge or enlarge the Statute at 
will. If he can define one term, he can another. 
If he can abridge, he can enlarge. Such power is 
not regulation; it is legislation.” 

United States vs. Verde Copper Co., 196 U. S., 
207. See also Morill vs. Jones, 1C6 U. S., 
466; United States vs. George, 228 U. S., 14; 
United States vs. Symonds, 12C U. S., 46. 

1. The rule that in matters committed to the execu¬ 
tive, his decision is final; and that the delegation of ad¬ 
ministrative function carries with it the power and dis¬ 
cretion to exercise those duties reasonably incident to 
faithful and effectual performance of the function dele- 


gated, successfully invoked in West vs. Hitchcock, 205 
U. S., 80, can not be invoked here because the Acts here 
in question do not authorize the Secretary to do the 
thing he has done, namely, exclude from the benefit of the 
Acts one of those named by Congress as the benefi¬ 
ciaries. 

It was urged very strenuously on behalf of the Secre¬ 
tary in the court below, that Besaw’s petition should be 
dismissed under the authority of the West case, because 
it sought to revise the determination of the Secretary 
upon a matter committed to his discretion. In the West 
case, it appeared that the Secretary had determined that 
the claimant was not an Indian. The claimant admitted 
he was not an Indian, but insisted he had acquired the 
same status as an Indian by a ceremony of adoption. 
The court held that incident to the duty of approving 
allotments conferred on the Secretary, was the duty of 
exercising discretion in determining who were Indians 
entitled to allotment. The Secretary had held that the 
claimant was not an Indian. That being the determina¬ 
tion within the field of his discretion, the court declined 
to disturb it. The Secretary was authorized to de¬ 
termine the very fact which excluded the claimant from 
the benefit of the Act. That is not the situation here. 
Until the Secretary adduces authority from Congress to 
determine that a Menominee Indian in Wisconsin shall 
be excluded from the benefit of the Acts in question, the 
West case has no application. The authority to exclude 
a Menominee Indian from the benefit of the Act, if there 
be any, lies in the Statutes. Obviously it is not to be 
found in the West case. The West case is not a sanc¬ 
tuary in which an officer without authority can take 
refuge. He must be clothed with authority in order to 
bring his decision within the protection of that principle 
of law. If Congress did not give the Secretary the 
authority to exclude some Menominee Indians, the 
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Secretary’s determination to exclude some of them is not 
final, because the Secretary has no legislative power and 
can not deprive Menominee Indians of a right, privilege 
or fund conferred upon them by CongVess. “His power 
is limited to the regulation of the mode or proceeding for 
carrying into effect what Congress enacted.” 

Mellon vs. Railway Co., 285 Fed., 980; Interna¬ 
tional Railway Co. vs. Davidson, 257 U. S., 506. 

An analogous situation presented in Morill vs. Jones, 
106 U. S., 466, was treated by the court in the manner 
we contend for here. In the Morill case, it appeared that 
the Statute provided that animals specially imported for 
breeding purposes should be admitted duty free. The 
Secretary found that claimant had imported the animals 
specially for breeding purposes, but found that they were 
not of superior stock and determined that the privilege of 
admission duty free was intended by Congress only for 
animals adapted to improvement of breeds already in 
the United States. In sustaining recovery by claimant 
of the duty exacted, the Supreme Court said: 

“In our opinion, the object of the Secretary 
could only be accomplished by an amendment 
of the law. That is not the office of a Treasury 
Regulation.” 

Morill vs. Jones, 106 U. S., 466. 

In United States vs. Symonds, 120 U. S., 46, the Su¬ 
preme Court said of the Secretary of the Navy: 

“He may, with the approval of the President, 
establish regulations in execution of, or supple- 
mentray to, but not in conflict with the Statutes 
defining his power or conferring rights upon 
others.” 

United States vs. Symonds, 120 U. S., 46. 
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Looking outside the Acts in question for statutory 
authority to the Secretary to exclude some Menominee 
Indians from the benefit of the fund, Section 463, Re¬ 
vised Statutes, conferring broad powers of management 
of Indian affairs upon the Commissioner was urged upon 
the trial court. But of a similar contention under similar 
statutes, the Supreme Court said: 

“It will be seen that they confer administrative 
power only—and under the guise of regulation, 
legislation can not be exercised.” 

United States vs. George, 228 U. S., 14 at 19, 20. 

And of another, the court said it “does not confer 
upon the Secretary any legislative power.” 

International Railway Co. vs. Davidson, 357 
U. S., 506. 

If the Secretary has power to exclude a Menominee 
Indian in one case, as the court said in the West case, 
“he has it in all”; if he has authority to exclude Besaw, a 
Menominee Indian, for one cause, he can exclude a half 
or nine-tenths of Menominee Indians for another cause, 
and the disposition of the funds of the Tribe “thus be 
taken from the legislative branch of the government and 
given to the discretion of” the Interior Department; and 

“It is not an adequate answer to say that the 
regulation must be reasonable. The power to 
make it is expressed in general terms. If given 
at all, it is as broad as the subject and may vary 
with the occupant of the office.” 

United States vs. George, 228 U. S., 14 at 21. 

These principles, we submit, are decisive of the issues 
in this case. In the language of the Supreme Court: 

0 

“In our view this case resolves itself into a 
question of the power of the Secretary of the 
Interior in the premises, as conferred by the acts 

1044-B—3 
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of Congress. We appreciate fully the purpose of 
Congress in numerous acts of legslation to confer 
authority upon the Secretary of the Interior to 
administer upon the Indian lands, and previous 
decisions of this court have shown its refusal to 
sanction a judgment interfering with the Secre¬ 
tary where he acts within the powers conferred by 
law. But, as has been affirmed by this court in 
former decisions, there is no place in our con- 
constitutional system for the exercise of arbitrary 
power, and if the Secretary has exceeded the 
authority conferred upon him by law, then, 
there is power in the courts to restore the status 
of the parties aggrieved by such unwarranted 
action.” 

Garfield vs. Goldsby, 211 U. S., 249 at 262. 

V. Even if the Secretary had the authority to exclude 
any Menominee Indians from the benefit of the Acts, he 
could not act arbitraily or capriciously and his regula¬ 
tions must, to be valid, be consistent with law, and his 
determination, to be binding, must be fairly arrived at 
with substantial evidence to support it. 

If this court should find that in any event the Secre¬ 
tary had any authority to divide Menominee Indians 
into two classes, one that he would pay, and one that he 
would not pay, still he could not put appellant in the 
class he refused to pay arbitrarily or capriciously nor 
under a rule inconsistent with law nor by determination 
not fairly arrived at with substantial evidence to support 
it. Whatever authority the Secretary has “he can not 
discharge it in a manner either arbitrary or perfunc¬ 
tory” (Butterw’orth vs. Hoe, 112 U. S., 50 at 57); “there 
is no place in our constitutional system for the exercise of 
arbitrary power” (Garfield vs. Goldsby, 211 U. S., 249 
at 262); and the rule that a decision by a Head of De¬ 
partment will not be reviewed by the courts is subject 
to the limitation that “it is fairly arrived at with sub- 
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stantial evidence to support it” (Houston vs. St. Louis, 
etc.> Co., 249 U. S., 479; Harnage vs. Martin, 242 U. S., 
386). 

1. Certainly the Secretary could not in any event ex¬ 
clude one of the beneficiaries named by Congress by 
adopting a rule which ascribes consequences to a pay¬ 
ment under the Treaty of 1848 which neither the Treaty 
nor the written receipt for the payment provides. 

We come now to a discussion of the rule under which 
Besaw has really been excluded from the per capita 
payments all these years; the reason the Secretary actu¬ 
ally gave for excluding Besaw; the rule that made the 
commencement of Besaw’s action necessary. The other 
matters discussed, whether residence on the Reservation 
essential to enjoyment of the benefit, and whether In¬ 
dian rights are lost by abandonment of the habit of 
living in tribal relations have been raised, properly no 
doubt, to support the Secretary’s action in excluding 
Besaw even if the rule under which he actually excluded 
him is invalid and no good ground for exclusion. So far 
as appears from this record, no Menominee Indian has 
ever been excluded because he did not reside on the 
Reservation, and none has been excluded because he had 
abandoned the habit of living in tribal relations. Hav¬ 
ing demonstrated, as we think, that Besaw could not be 
excluded because he lives apart from the Tribe, the 
reason for which the Supreme Court of the District of 
Columbia approved his exclusion, and in advance of 
knowing that the court will agree with us that the Secre¬ 
tary could not exclude a Menominee Indian in Wisconsin 
for any reason, we proceed now to turn the light on the 
riduculous rule under which our great government has 
kept this Indian out of his money for twenty years. 

In anticipation of a distribution of interest—which 
materialized a year later—Menominee Indians residing 
on the Reservation held a meeting on April 9, 1904, to 


30 


determine who, in their opinion, were entitled to receive 
such per capita payments when made. (T. R. 12.) 
They declared that the Indians who had participated 
in the payment of $40,000 to the mixed bloods in 1849 
had accepted that money with the full and distinct 
understanding that such acceptance forever barred them 
and their descendants from further participation in 
Menominee funds, property or rights. (T. R. 13.) 
They forwarded that declaration to the Commissioner 
of Indian affairs with the affidavit of three Indians who 
claimed they were there at the payment and that the 
payment was made upon the common understanding 
that it was in full settlement of and would operate as a 
relinquishment of all rights or claims to properties or 
rights in the tribe. (T. R. 13.) 

Now, of course, the Menominee Indians as a whole or 
any part of them, by mass action or individual action, 
had no power to exclude any Menominee Indians from 
the enjoyment of benefits conferred upon Menominee 
Indians by Congress, for any reason imaginable. The 
Menominee Indians individually and collectively had 
and have no jurisdiction or authority to receive, hear, ap¬ 
prove or reject appellant’s or any other application for 
the per capita payments alleged to be due and unpaid. 
The declaration, therefore, in anticipation of a per capita 
distribution, and in anticipation too of appellant and 
others claiming to participate in it, and with the idea of 
foreclosing them before they could be heard, was nothing 
more than the assertion of a claim on the part of some 
Menominee Indians that the provisions of the Treaty 
of 1848 excluded certain other Menominee Indians from 
beneficial interest in the “Menominee Log Fund.” 
The question raised by the declaration forwarded to the 
Commissioner of Indian Affairs was simply this: Did 
the Treaty of 1848 provide that the payment of $40,000 
to the mixed bloods was in full for and constituted a 
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release of all their rights to tribal property and benefits? 

Notwithstanding the Act of 1871 had swept away all 
vestige of Indian government and the Menominee In¬ 
dians had long since ceased to practice their ancient 
tribal forms of government (T. R. 12), and there is no 
such thing as the ancient Indian council under which 
tribal affairs were determined, the Secretary, without 
any investigation, so far as the evidence shows, without 
any evidence whatever, apparently without even con¬ 
sulting the terms of the Treaty itself, adopted the 
“decision” so forwarded by that meeting and ruled that 

“no payment should be made to any person who 
participated in the payment of the sum of 
$40,000 to halfbreeds of the Menominee Tribe 
in 1849 at Fort Howard, Wisconsin, nor to their 
descendants.” 

The treaty of 1848 is set forth in full in the appendix 
at the back of this brief. In Article 3 land was given the 
Indians for a home. In Article 4, “In further and full 
consideration of said cession, the United States agree to 
pay the sum of three hundred and fifty thousand dol¬ 
lars” in different amounts for different purposes, among 
others, 

“To such person of mixed blood, and in such 
proportion to each as the chiefs in council, and a 
commissioner to be appointed by the President, 
shall designate and determine, and as soon after 
the appropriation thereof as may be found prac¬ 
ticable and expedient, forty thousand dollars.” 

That is what the Treaty says about the $40,000 pay¬ 
ment which provoked the declaration sent to the Com¬ 
missioner of Indian Affairs. 

A written receipt was executed in behalf of those who 
received that payment as follows: 

“We, the subscribers, have received the amount 
set opposite to our respective names, being our 


share of $40,000 awarded on the 20th ultimo by 
Thomas Wistar, Jr., the Commissioner of the 
United States and the Chiefs of the Menominee 
Nation in Council Assembled.” (T. R. 13.) 

It seems incredible that with the original treaty in the 
archives and the receipt in the Office of Indian Affairs 
that the Secretary of the Interior should adopt a “de¬ 
cision” founded on the recollection of three Indians after 
the lapse of fifty-six years that the Treaty provided that 
the payment should be in full of the tribal rights of those 
who received the $40,000 and base a rule thereon ex¬ 
cluding those and the descendants of those who received 
any of that money from the benefit of funds specifically 
directed by Congress to be used for the benefit of Me¬ 
nominee Indians. But that is the fact. That is why 
Besaw is here in court now. That is the thing which 
ever since he brought it to the attention of the Secretary 
in 1913, has withstood every argument, every plea, ad¬ 
dressed to the Indian Office in the matter. For twelve 
years now that absurd rule “so conceived and so dedi¬ 
cated” has stood the test of all assaults in the Depart¬ 
ment and in the courts. 

Neither argument nor citation of authority is needed 
to support the conclusion that the Secretary could not 
at the behest of all the Menominee Indians in the world 
but one, finally and conclusively construe that Treaty 
fifty-six years after it was made as though it contained 
in the clause in question the words: Which shall be in 
full of and release all rights of such persons and their 
descendants to tribal properties and benefits. It is an 
elementary proposition that a treaty can not be altered 
by parol. In construing it: 

“we are to find out the intention of the parties 
by just rules of interpretation applied to the sub¬ 
ject matter; and having found that, our duty is to 
follow it as far as it goes, and to stop where that 
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stops—whatever may be the imperfections or 
difficulties which it leave behind.” 

The Aimable Isabella, 6 Wheat., 1, 71, 72, 
U. S. vs. Choctaw, etc., Nations, 179 U. S., 
494 at 531. 

Vigorously defending the rule in the trial court, it was 
urged on behalf of the Secretary, since some reason ob¬ 
viously would have to be suggested for reading into the 
Treaty provisions which are not there, that those less 
than full-blood Indians would not have been singled out 
for special monetary consideration not to be enjoyed by 
full-blood Indians except for the purpose of closing their 
accounts with the Tribe. No doubt a variety of argu¬ 
ments can always be devised consistent with a precon¬ 
ceived notion of what the parties whose language is to be 
interpreted ought to have said. Of course it is only 
when the parties did not succeed in stating their inten¬ 
tion so clearly that we can understand it, that we go 
back to put ourselves in their position to glean their 
intent. The relation between the United States and the 
Indians over 75 years ago was so different from what we 
see it now, the problems then pressing for solution so 
different, that it requires a courage approaching reckless¬ 
ness to presume to say that the parties intended some¬ 
thing they did not express. A treaty with the Indians 
then involved a measure of accommodation to widely 
opposed ideals, customs and conceptions now hard to 
comprehend. It may be that the mixed bloods, those 
who had already entered the twilight of our civilization, 
those who partook in part of the blood, the habits, the- 
conceptions of both races, afforded at times the most 
favorable medium of approach when we sought an agree¬ 
ment to push back the frontiers—to “move on” the Red 
Brother. It may have been highly expedient to single 
them out for special consideration. 


But there is no need for such speculation. It had 
been demonstrated prior to the Treaty of 1848 that 
the parties manifested no hesitancy and exhibited no 
want of ability to closely limit and condition such 
payments when that was their intention. In the 
Treaty between the United States and the Menom- 
inees of September 3, 1836 (7 Stat., 506) $80,000.00 
was to be paid to the mixed bloods, but the Treaty 
provided: 

“That no person shall be entitled to any part 
of said fund unless he is of Indian descent and 
actually resident wdthin the boundaries described 
in the first article of this Treaty, nor shall any¬ 
thing be allowed to any such person who may 
have received any allowance under any previous 
treaty.” 

Twelve years later when the $40,000.00 was pro¬ 
vided for the mixed bloods in the Treaty of 1848, 
neither those who had received a part of the $80,000.00 
under the Treaty of 1836 nor those who had received 
. payments under prior treaties were excluded. 

It was urged too that in the preamble to the supple¬ 
mentary Treaty of 1854, indicating that it was supple¬ 
mentary, many of the provisions of the Treaty of 1848 
were briefly recited, but that in that recital no mention 
is made of the $40,000.00 for the mixed bloods—and 
it was argued that this indicated that the parties con¬ 
sidered they had been eliminated by the Treaty of 
1848. But the manifest purpose of the recital was to 
insure the continuing obligation of the United States 
as to those unperformed provisions of the Treaty of 
1848 which were nevertheless to be performed. The 
Treaty of 1848 provided that the $40,000.00 was to be 
paid as soon as practicable and expedient. In fact it 
was paid in 1849—five years before the supplemental 


treaty was made. And the Treaty of 1854 contained 
this further express provision: 

“It being understood that all other beneficial 
stipulations in said Treaty of 1848 are to be 
fulfilled as therein provided.” 

If the condition now sought to be imposed upon that 
payment by this rule had been inadvertently omitted 
from the Treaty of 1848 and from the written receipt 
of 1849 it would surely, when the minds of the parties 
were again formally addressed to the terms of the 
1848 Treaty, have been incorporated in the supple¬ 
mental treaty of 1854. 

The rule we challenge is not a fulfillment of the 
beneficial stipulation in the Treaty of 1848 “as therein 
provided”; but an unwarranted attempt to transform 
it into a conveyance or surrender of the Indian rights 
of the receipients as now desired and demanded by 
others who would profit by such a forfeiture. 

2. That rule, moreover, is inconsistent with the 
Act of 1897 whereby Congress confers on children of 
Indian women, married to white men, the rights of 
other members of the Tribe. 

In the Act of June 7, 1897 (30 Stat., 62) it is provided: 

“That all children born of a marriage heretofore 
solemnized between a white man and an Indian 
woman by blood and not by adoption, where said 
Indian woman is at this time or was at the 
time of her death, recognized by the Tribe 
shall have the same rights and privileges to the 
property of the tribe to which the mother belongs 
or belonged at the time of her death, by blood, 
as any other member of the tribe, and no prior 
Act of Congress shall be construed as to debar 
such child of such right.” 

Besaw’s mother was a Menominee Indian woman 
by blood, a recognized member of the Tribe. (T. R. 
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11.) She died April 13, 1884. (T. R. 12.) It follows 

that appellant shall have “the same rights and privileges 
to the property of the tribe’ 7 “as any other member 
of the tribe”—whether other members of the Tribe 
care to have it that way or not—“and no prior Act of 
Congress shall be construed as to debar” him “of 
such right.” 

For respondent it was contended in the trial court 
that appellant had not brought himself within this 
statute because he had not adduced evidence of any 
Act of “recognition” of his mother by the Tribe between 
1849—when admittedly she was “recognized”—and 
the time of her death. It is a fact however, admittedly, 
that there is no evidence that the Tribe ever between 
1849 and the mother’s death acted upon any question 
concerning the rights of the mother and no evidence 
that the Tribe ever declined to recognize^ the mother. 
(T. R. 14.) 

Evidence that the mother was recognized in 1849 and 
that that recognition was never withdrawn, compels a 
finding that she was “recognized” by the Tribe at the 
time of her death. 

But the point was made that it was incumbent upon 
appellant to show continuing acts of recognition between 
1849 and the mother’s death—as if the “recognition” 
contemplated by the statute were an ephemeral thing 
that sloughed off unless periodically renewed. We do 
not find that this word “recognition” has been judicially 
defined. It must consist essentially in acknowledg¬ 
ment of the status, of the relation, of the mother. 
Once solemnly acknowledged, the status surely is 
established at least until by competent authority it is 
renounced. 

It was urged that the mother remained with her hus¬ 
band and did not remove with the Tribe to the Reser¬ 
vation; that she adopted the habits of civilized life and 
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gave up the Indian life, and hence her membership in 
the Tribe, and lost the “recognition” thereby. There is 
no evidence that the Tribe then or ever disowned or 
repudiated its women who remained with their husbands 
or failed to retain the Indian customs and habits of life. 
“It should take especially strong evidence,” the court 
says in Vezina vs. United States, 245 Federal, 411, “that 
an Indian woman has abandoned her Tribe simply by 
living with her husband, which she ought to do by the 
laws of both God and man.” At any rate, the evidence 
is—whatever the provocation in her case—that the Tribe 
took no action on account of it. A withdrawal of recog¬ 
nition can hardly be claimed to have been effectuated by 
the Tribe without its ever having considered or acted 
upon the question. The test was blood, “recognized” 
blood. Where she lived—with her people or elsewhere, 
on their reservation or off it—how she lived—whether in 
the Indian custom or the habits of the white man—made 
no difference. Whether she maintained tribal relations 
or severed those ties and dwelt in a mansion a thousand 
miles from the Tribe is immaterial. Only, she must 
belong to the Tribe by blood and the Tribe must have 
recognized at her death that she belonged to them by 
blood. No question of membership in the Tribe is in¬ 
volved except as the word membership connotes com¬ 
mon origin, belonging to the race; just as a daughter is a 
member of the family recognized as such whether she 
continues to sleep under the paternal roof and eats at the 
paternal table, or goes out into the world to make her 
own way, goes to a distant state or foreign country, 
marries, and establishes a home and a family of her own— 
the status, the blood is still there; she is still a member 
of the family, not of the household, but of the family. 

The Act of 1897 does not contemplate that a chief shall 
stand by the bedside muttering a “recognition” as the 
breath goes out. The statute requires only that at her 
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death, wherever, however, with whomsoever she lived, 
she belonged by blood to the Tribe, she was a member of 
the family. So understood, the statute admits of no 
refinements as to whether she wore moccasins or shoes on 
the day she died, whether she failed to call for the last 
instalment or annuity. If, prior to her death, the Tribe 
acknowledged her to be one of them, her children by a 
white man had the rights of other tribal members—they 
take by this law the place accorded a member of the 
Tribe by blood. 

In Vezina vs. United States, 245 Federal, 411, it ap¬ 
peared that Mrs. Delaney, the claimant’s mother, 
through whom claimant asserted her right under the 
Act of 1897, had been married prior to 1828 and died in 
1875, nearly if not fully fifty years after her marriage. 
The court says: 

“Mrs. Delaney was up to at least her marriage 
fully recognized as a member of the Fond-du-Lac 
band of the Chippewas of Lake Superior, and 
there is nothing to indicate that she ceased to be 
so recognized up to the time of her death. Under 
this statute Mrs. Vezina is clearly entitled to be 
recognized and treated in all respects as if she 
had remained upon the reservation.” 

The Act of 1897 was attempted to be invoked in 
Oakes vs. United States, 172 Federal, 305, in support 
of the claims of Mrs. Andrews and Mrs. Bent to allot¬ 
ments, and because it was held there that the Act did 
not operate to save the rights of Mrs. Andrews and 
Mrs. Bent, the Oakes case was urged below as a prece¬ 
dent for denying relief to Besaw. The Oakes case, as we 
suggested above, has two phases. Mrs. Oakes and Mrs. 
Jones, her daughter, were held entitled to allotments 
notwithstanding they did not reside on the reservation. 
Mrs. Andrews and Mrs. Bent were daughters of Mrs. 
Jones, granddaughters of Mrs. Oakes. They claimed 
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the same rights as other members of the tribe under the 
Act of 1897 because their mother had married a white 
man. But their mother, Mrs. Jones, was still living . 
and it was found as a fact that prior to 1897 she had 
“ceased to be recognized” by the tribe and hence the 
statute did not cover the case at all. 

It was held that Mrs. Andrews and Mrs. Bent “who 
never were members of the tribe” could derive no 
benefit from the legislative policy held to have saved 
the rights of Mrs. Oakes and Mrs. Jones. Following 
that lead, it was contended in a brief on behalf of the 
Secretary filed after the oral argument in the court below 
that Besaw might be excluded unless he could show that 
he had once enjoyed recognized membership in the 
Tribe. 

3. The right to participate in the benefits of the 
expenditure of the interest is not dependent on mem¬ 
bership in the Tribe in any sense other than mere pos¬ 
session of the blood of the Tribe. 

The report of the Oakes case does not set forth the 
facts from which the conclusion was reached that 
Mrs. Andrews and Mrs. Bent had never been members 
of the tribe. In the language of Solicitor Mahaffie 
in re Sarah Kadrie (February 17, 1919) respecting 
the trust fund payable to Chippewa Indians and their 
issue: 

. . nowhere in its terms of settlement 

is either residence wdth or continued or ‘recog¬ 
nized’ membership of the tribe, or birth on 
the Reservation, or United States citizenship, 
or any other qualification mentioned, save only 
being ‘a Chippewa Indian,’ i. e., possession in / 
whole or in part, of the blood of one of the 
originally enrolled members of that tribe.” 

As to its being in any sense essential that in addition 
to membership, in the sense of belonging to the race, 
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that “ recognition ’’ be shown, it was said in the opinion 
in re Sarah Kadrie: 

“His 1 recognition’ by the tribe as such is 
merely evidentiary of such membership, and 
is not the sole evidence competent to estab¬ 
lish the fact. His descendants (whether children 
or grandchildren) take an interest, not as tribal 
members but as of the ancestor’s blood; his 
blood entitling him and them alike, because it 
was tribal blood.” 

Moreover it is fully and conclusively established that 
relator was recognized as a Menominee Indian (T. R. 
11) “of the Menominee Tribe of Indians” both by the 
Chiefs in Council and by the United States Com¬ 
missioner. (T. R. 11.) As far as recognition of ap¬ 
pellant is of any importance or virtue, the Tribe could 
not have recognized him any more clearly if they 
had made him a chief. They designated him a mixed 
blood “of the Menominee Tribe of Indians” because 
he was recognized and acknowledged to be the son 
of a Menominee Indian woman, a recognized member 
of the Tribe. (T. R. 11.) 

Appellant was and is a member of the Tribe in the 
only sense in which the word membership may prop¬ 
erly be associated with the beneficiaries of the Acts in 
question in administering them. As stated, it is ad¬ 
mitted not only that relator is a mixed blood Menominee 
Indian, but a Menominee Indian “of the Menominee 
Tribe of Indians.” Unless there is some distinction 
between a Menominee Indian of the tribe and a Menom¬ 
inee Indian member of the tribe, there is no ground 
upon which to base a difference between Besaw and 
other Menominee Indians in Wisconsin. 

4. The Secretary could not adopt a rule that Menom¬ 
inee Indians w T ho had abandoned the habit of living in 
tribal relations and adopted the habits of civilized life 


are not Menominee Indians. We need not repeat 
here what has been said with reference to the estab¬ 
lished legislative policy to save to Indians who live 
apart from an Indian tribe their Indian rights. But 
we want to make it plain that if the Secretary has any 
authority to define a class of Menominee Indians for 
whose benefit he will not use the interest, he could not 
put into that class those to whom Congress has guar¬ 
anteed the continued subsistence of Indian rights 
notwithstanding their adoption of the habits of civilized 
life. A rule or regulation which presumed to do that 
would be obviously inconsistent with law. 

We want to point out in this connection too that there 
is a distinction between abandonment of a tribe and 
abandonment of the habit of living in tribal relations. 
There is no evidence that either Besaw or his mother 
ever expressed any intention of abandoning the Tribe. 
(T. R. 14.) Unless their failure to remove to the 
Reservation with the Tribe and their bandonment 
of the habits of civilized life and their previous partici¬ 
pation in the “half breed payment” is evidence of their 
having abandoned the Tribe, then there is no evidence 
of abandonment. (T. R. 14.) Since Congress has 
said that Besaw’s living apart from the Tribe did not 
impair his right to tribal property, the Secretary can 
not validly say that Besaw lost his right to share in 
tribal property with other Menominee Indians in 
Wisconsin because he lived apart from the Tribe. 

5. Nor could the Secretary adopt a valid rule that 
Menominee Indians who do not reside on the Reserva¬ 
tion are not Menominee Indians. And this for the 
reasons previously stated, which need not be here 
repeated. If the Secretary might exclude a Menominee 
Indian from the benefit of the Acts under any circum¬ 
stances, he could not, in view of the Statutes and the 
legislative policy expressed in them, exclude a citizen 
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Indian for living apart from the Tribe—or make any 
determination upon that ground that a Menominee 
Indian is not a Menominee Indian. 

VI. Besaw’s petition should not be dismissed even 
if the Secretary were authorized to exclude those Me¬ 
nominee Indians who have abandoned the habit of 
living in tribal relations or those who do not reside on 
the Reservation. 

1. The Secretary has not adopted such rules. Cer¬ 
tainly there is nothing in the law requiring the Secretary 
ever to adopt such rules. 

2. He may never adopt such rules. Either in the 
exercise of his discretion he has determined not to 
adopt such rules, or his discretion has not been exercised 
in the matter. 

3. If he does not adopt such rules, if he makes per 
capital payments to Menominee Indians in Wisconsin 
who do not live in tribal relations and who do not reside 
on the Reservation, then, to dismiss Besaw’s petition 
notwithstanding the rule under which the Secretary ex¬ 
cluded him is invalid, is to leave Besaw remediless, the 
while other Menominee Indians similarly situated as to 
place of residence and adoption of the habits of civilized 
life, but not covered by the invalid rule as to the “half- 
breed payment” of 1849 would enjoy the benefit of the 
interest distributed. 

It is true, of course, that if the law excluded Besaw 
for any reason, his petition for mandamus should be 
denied even though the reason assigned by the Secretary 
for his exclusion was not sound. But where the reason 
assigned for his exclusion is not sound, his petition mani¬ 
festly should not be denied even if in his discretion the 
Secretary might adopt a rule which would exclude 
Besaw and others. Until the Secretary has exercised 
that discretion by promulgating such a rule, there is no 
ground for exclusion. The case then would be analogous 
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to those in which an officer has failed to exercise his dis¬ 
cretion; in which cases the writ is granted to compel the 
officer to act within his discretion in the proper and legal 
manner with express direction to disregard the improper 
basis of his previous decision. 

7 L. R. A (N. S.), 525, at 531 (Note). 

Any other course would manifestly lead to discrimina¬ 
tion in the administration of the Act. Notwithstanding 
Menominee Indians who lived apart from the Tribe were 
permitted to participate in the payment, and properly 
so, Besaw would continue to be improperly excluded 
therefrom under a rule which is clearly void. 

We respectfully submit that the judgment appealed 
from should be reversed with directions to issue the 
writ as prayed. 

DENNISON WHEELOCK, 

Attorney for Appellant. 

EBEN R. MINAHAN, 

Of Counsel. 
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APPENDIX. 


Treaty With the Menominee, 1848. (9 Stat., 952.) 

Articles of a treaty made and concluded at Lake Pow- 
aw-hay-kon-nay, in the State of Wisconsin, on the 
eighteenth day of October, one thousand eight 
hundred and forty-eight, between the United States 
of America, by William Medill, a commissioner 
duly appointed for that purpose, and the Menom¬ 
inee tribe of Indians, by the chiefs, headmen, and 
warriors of said tribe. 

Article 1 . It is stipulated and solemnly agreed 
that the peace and friendship now so happily sub¬ 
sisting between the Government and people of the 
United States and the Menominee Indians shall be 
perpetual. 

Article 2. The said Menominee tribe of Indians 
agree to cede, and do hereby cede, sell, and relinquish 
to the United States all their lands in the State of 
Wisconsin, wherever situated. 

Article 3. In consideration of the foregoing cession, 
the United States agree to give, and do hereby give, to 
said Indians for a home, to be held as Indians’ lands 
are held, all that country or tract of land ceded to 
the said United States by the Chippewa Indians of the 
Mississippi and Lake Superior, in the treaty of August 
2, 1847, and the Pillager band of Chippewa Indians, 
in the treaty of August 21, 1847, which may not be 
assigned to the Winnebago Indians, under the treaty 
with that tribe of October 13, 1846, and which is guar¬ 
anteed to contain not less than six hundred thousand 
acres. 

Article 4. In further and full consideration of said 
cession, the United States agree to pay the sum of 




45 

three hundred and fifty thousand dollars, at the several 
times, in the manner, and for the purposes following, 
viz: 

To the chiefs, as soon after the same shall be appro¬ 
priated by Congress as may be convenient, to enable 
them to arrange and settle the affairs of their tribe 
preparatory to their removal to the country set apart 
for and given to them as above, thirty thousand dollars. 

To such person of mixed blood, and in such proportion 
to each as the chiefs in council, and a commissioner to 
be appointed by the President, shall designate and 
determine, and as soon after the appropriation thereof 
as may be found practicable and expedient, forty 
thousand dollars. 

In such manner and at such times as the President 
shall prescribe, in consideration of their removing 
themselves, which they agree to do, without further 
cost or expense to the United States, twenty thousand 
dollars. 

In such manner and at such times as the President 
shall prescribe, in consideration of their subsisting 
themselves the first year after their removal, which they 
agree to do, without further cost or expense on the 
part of the United States, twenty thousand dollars. 

To be laid out and applied, under the direction of 
the President, in the establishment of a manual-labor 
school, the erection of a grist and saw mill, and other 
necessary improvements in. their new country, fifteen • 
thousand dollars. 

To be laid out and applied, under the direction 
of the President, in procuring a suitable person, to 
attend and carry on the said grist and saw mill for a 
period of fifteen years, nine thousand dollars. 

To be laid out and applied, under the direction of 
the President, in continuing and keeping up a black¬ 
smith’s shop, and providing the usual quantity of iron 


and steel for the use and benefit of said tribe, for a 
period of twelve years, commencing with the year 
one thousand eight hundred and fifty-seven, and when 
all provision for blacksmiths’ shops under the treaty of 
1836 shall cease, eleven thousand dollars. 

To be sent apart, applied, and distributed under the 
direction of the President, in payment of individual 
improvements of the tribe upon the lands above ceded 
to the United States, five thousand dollars. 

And the balance, amounting to the sum of two 
hundred thousand dollars, to be paid over to the tribe, 
as Indian annuities are required to be paid, in ten equal 
annual instalments, commencing with the year one 
thousand eight hundred and fifty-seven, and when 
their annuities or annual instalments under the treaty 
of 1836 shall have ceased. 

Article 5. It is stipulated and agreed, that the sum 
now invested in stocks, under the Senate’s amendment 
to the treaty of 1836, with the interest due thereon at 
this time, shall be and remain invested, under the 
direction of the President, and that the interest here¬ 
after arising therefrom shall be disposed of as follows: 
That is to say, so much thereof as may be necessary 
to the support and maintenance of the said manual- 
labor school, and other means of education, and the 
balance be annually paid over in money as other an¬ 
nuities, or applied for the benefit and improvement of 
* said tribe, as the President, on consultation with the 
chiefs, may, from time to time, determine. 

Article 6. To enable the said Indians to explore 
and examine their new country, and as an inducement 
to an early removal thereto, it is agreed that the United 
States will pay the necessary expenses of a suitable 
delegation, to be selected for that purpose, under the 
direction of the President. 

Article 7. It is alleged that there were less goods 
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delivered to the said Indians at the annuity payment 
of 1837 than were due and required to be paid and 
delivered to them under the stipulations of their treaties 
with the United States then in force; and it is therefore 
agreed that the subject shall be properly investigated, 
and that full indemnity shall be made to them for any 
loss which they may be shown to have sustained. 

Article 8. It is agreed that the said Indians shall 
be permitted, if they desire to do so, to remain on the 
lands hereby ceded for and during the period of two 
years from the date hereof, and until the President 
shall notify them that the same are wanted. 

Article 9. It is stipulated that Robert Grignon, who 
has erected a saw-mill upon the Little Wolf River, at 
his own expense, for the benefit and at the request of 
said Indians, shall have the right of a preemptor to 
the lands upon which such improvements are situated, 
not exceeding in quantity on both sides of said river 
one hundred and sixty acres. 

Article 10. This treaty to be binding on the con¬ 
tracting parties as soon as it is ratified by the President 
and Senate of the United States. 


Treaty With the Menominee, 1854. (10 Stat., 1064.) 

Articles of agreement made and concluded at the 
Falls of Wolf River, in the State of Wisconsin, 
on the twelfth day of May, one thousand eight 
hundred and fifty-four, between the United States 
of America, by Francis Huebschmann, superin¬ 
tendent of Indian affairs, duly authorized thereto, 
and the Menominee tribe of Indians, by the chiefs, 
headmen, and warriors of said tribe—such articles 
being supplementary and amendatory to the treaty 
made between the United States and said tribe 
on the eighteenth day of October, one thousand eight 
hundred and forty-eight. 


43 


Whereas, among other provisions contained in the 
treaty in the caption mentioned, it is stipulated that 
for and in consideration of all the lands owned by the 
Menominees, in the State of Wisconsin, wherever 
situated, the United States should give them all that 
country or tract of land ceded by the Chippewa Indians 
of the Mississippi and Lake Superior, in the treaty of 
the second of August, eighteen hundred and forty- 
seven, and by the Pillager band of Chippewa Indians 
in the treaty of the twenty-first of August, eighteen 
hundred and forty-seven, which had not been assigned 
to the Winnebagoes, guaranteed not to contain less 
then six hundred thousand acres; should pay them 
forty thousand dollars for removing and subsisting 
themselves; should give them fifteen thousand dollars 
for the establishment of a manual-labor school, the 
erection of a grist and saw mill, and for other necessary 
improvements in their new country; should cause to be 
laid out and expended in the hire of a miller, for the 
period of fifteen years, nine thousand dollars; and for 
continuing and keeping up a blacksmith shop and pro¬ 
viding iron and steel for twelve years, commencing 
on the first of January, eighteen hundred and fifty- 
seven, eleven thousand dollars. 

And whereas, upon manifestation of great unwilling¬ 
ness on the part of said Indians to remove to the country 
west of the Mississippi River, upon Crow Wing, which 
had been assigned them, and a desire to remain in the 
State of Wisconsin, the President consented to their 
locating temporarily upon the Wolf and Oconto Rivers. 

Now, therefore, to render practicable the stipulated 
payments herein recited, and to make exchange of the 
lands given west of the Mississippi for those desired 
by the tribe, and for the purpose of giving them the 
same for a permanent home, these articles are entered 
into. 



Article 1 . The said Menominee tribe agree to cede, 
and do hereby cede, sell, and relinquish to the United 
States, all the lands assigned to them under the treaty 
of the eighteenth of October, eighteen hundred and 
forty-eight. 

Article 2. In consideration of the foregoing cession 
the United States agree to give, and do hereby give, to 
said Indians for a home, to be held as Indian lands are 
held, that tract of country lying upon the Wolf River, in 
the State of Wisconsin, commencing at the southeast 
corner of township 28 north of range 16 east of the 
fourth principal meridian, running west tewnty-four 
miles, thence north eighteen miles, thence east twenty- 
four miles, thence south eighteen miles, to the place of 
beginning—the same being townships 28, 29, and 30, of 
ranges 13, 14, 15, and 16, according to the public surveys. 

Article 3. The United States agree to pay, to be 
laid out and applied under the direction of the President, 
at the said location, in the establishment of a manual- 
labor school, the erection of a grist and saw mill, and 
other necessary improvements, fifteen thousand dollars; 
in procuring a suitable person to attend and carry on the 
said grist and saw mill, for a period of fifteen years, nine 
thousand dollars, in continuing and keeping up a black¬ 
smith shop, and providing the usual quantity of iron and 
steel for the use of said tribe, for a period of twelve years, 
commencing with the year eighteen hundred and fifty- 
seven, eleven thousand dollars; and the United States 
further agree to pay the said tribe, to be applied under 
the direction of the President, in such manner and at 
such times as he may deem advisable, for such purposes 
and uses as in his judgment will best promote the im¬ 
provement of the Menominees, the forty thousand dol¬ 
lars stipulated to be applied to their removal and sub¬ 
sistence west of the Mississippi. It being understood 
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that all other beneficial stipulations in said treaty of 
1848 are to be fulfilled as therein provided. 

Article 4. In consideration of the difference in extent 
between the lands hereby ceded to the United States, and 
the lands given in exchange, and for and in consideration 
of the provisions hereinbefore recited, and of the re¬ 
linquishment by said tribe of all claims set up by or for 
them, for the difference in quantity of lands supposed by 
them to have been ceded in the treaty of eighteenth of 
October, eighteen hundred and forty-eight, and what 
was actually ceded, the United States agree to pay said 
tribe the sum of two hundred and forty-two thousand 
six hundred and eighty-six dollars, in fifteen annual 
instalments, commencing with the year 1867; each in¬ 
stalment to be paid out and expended under the direc¬ 
tion of the President of the United States, and for such 
objects, uses, and purposes, as he shall judge necessary 
and proper for their wants, improvement, and civiliza¬ 
tion. 

Article 5. It is further agreed that all expense in¬ 
curred in negotiating this treaty shall be paid by the 
United States. 

Article 6. This treaty to be binding on the contract¬ 
ing parties as soon as it is ratified by the President and 
Senate of the United States, and assented to by Osh-kosh 
and Ke-she-nah, chiefs of said tribe. 

Act of June 12, 1890 (26 Stat., 146). 

“An act to authorize the sale of timber on certain 
lands reserved for the use of the Menominee tribe of 
Indians, in the State of Wisconsin. 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That the Secretary of the Interior is hereby 
empowered to authorize the agent of the Menominee 
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tribe of Indians in Wisconsin to employ at a reasonable 
compensation said Indians to cut all or any portion of 
the timber on the lands reserved for the use of said 
Indians in that State into logs and haul the same to the 
banks of the rivers; and said logs shall be scaled and 
advertised, and after due notice all or an*y part thereof 
sold to the highest bidder or bidders for cash, in such 
manner and at such time and place as the Secretary of the 
Interior may direct; no sale to be valid until approved by 
said Secretary. In case said logs can not be sold where 
landed on the river at what the Secretary of the Interior 
considers a reasonable price, he shall cause said logs to be 
run down the river to market, to be sold in the manner he 
deems for the best interest of the Indians, employing 
Indians at all times when in his opinion practicable and 
for the benefit of the Indians in doing such work; and 
the Secretary of the Interior may appoint a competent 
man to superintend these Indians while logging, and 
fixing the rate of his compensation. The Secretary 
shall appoint an assistant superintendent, who shall be a 
practical logger and shall have full charge and direction 
of such logging operations under the superintendent, and 
who shall receive such compensation as the Secretary of 
the Interior shall determine: Provided, That not ex¬ 
ceeding twenty millions of feet of timber shall be logged 
and sold in any one year. 

“Sec. 2. That the sum of seventy-five thousand dol¬ 
lars, or so much thereof as may be necessary, be, and the 
same is hereby, appropriated, out of any money in the 
Treasury not otherwise appropriated, for the payment of 
the expense of cutting, banking, scaling, running, ad¬ 
vertising, and sale thereof; also, pay of superintendent 
and assistant superintendent; which expenses and pay 
shall be reimbursed to the Treasury of the United States 
from the first proceeds of the sale of timber as herein¬ 
before provided: And provided, That after the first year’s 
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logging, and annually thereafter, the Secretary of the 
Treasury is authorized to advance a like amount as pro¬ 
vided for in this bill, on the order of the Secretary of the 
Interior, out of any money in the Treasury belonging 
to said Indians for the purpose of enabling them to carry 
on logging as provided in this act. 

“Sec. 3. That from the net proceeds of sales of said 
Menominee logs shall be deducted one-fifth part, which 
shall be deposited in the Treasury of the United States 
to the credit of the Menominee Indians in Wisconsin, 
to be used under the direction of the Secretary of the 
Interior for the benefit of said Indians, and the residue 
of said proceeds shall be funded in the United States 
Treasury, interest on which shall be allowed said tribe 
annually at the rate of five per centum per annum, 
to be paid to the tribe per capita, or expended for their 
benefit under the direction of the Secretary of the 
Interior. 

“Sec. 4. That this act shall be and remain inoperative 
until full and satisfactory evidence shall have been 
placed on the files of the office of the Commissioner of 
Indian Affairs that the sales of timber and the manner 
of disposing of the proceeds of same herein authorized 
have the sanction of the tribe, evidenced by orders of 
agreement taken in full council; and if the provisions 
of this act shall not be accepted as aforesaid no further 
cutting of timber shall be permitted by said Indians 
upon said reservation until otherwise provided .’’ 

Act of June 28, 1906 (34 Stat., 547.) 

“An Act to authorize the cutting, sawing into lumber, 
and sale of timber on certain lands reserved for the 
use of the Menominee tribe of Indians, in the State of 
Wisconsin. 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
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assembled, That the Secretary of the Interior be, 
and he is hereby, authorized to permit the Business 
Committee of the Menominee Tribe of Indians in 
Wisconsin to cause to be cut into logs and hauled to 
suitable places for sawing and cause to be scaled, under 
such rules and regulations as he may prescribe, the 
dead and down timber on the north one-half of town¬ 
ship numbered twenty-nine, range numbered thirteen 
east; the north half of township numbered twenty- 
nine, range numbered fourteen east, and in the south 
half of township numbered thirty, range numbered 
thirteen east, on the Menominee Indian Reservation 
in Wisconsin, as herein provided, such cutting of timber 
to be in addition to the amount authorized to be cut 
and sold annually by the Act of June twelfth, eighteen 
hundred and ninety, Twenty-sixth Statutes at Large, 
page one hundred and forty-six. 

“The Secretary of the Interior shall make contracts 
with a sufficient number of portable-mill owners to 
come upon the reservation and saw into lumber the 
logs so cut from such dead and down timber, the com¬ 
pensation for such sawing to be fixed at a certain rate 
per thousand feet, which amount shall not exceed 
the sum of three dollars and fifty cents per thousand 
feed board measure, both hard and soft wood included. 
That in so far as possible the labor employed in sawing 
said timber into lumber shall be secured from among 
the members of said tribe. 

“That the Secretary of the Interior is hereby au¬ 
thorized to pay out of the funds of the said Menominee 
tribe of Indians now on deposit in the United States 
Treasury all necessary expenses incurred in the cutting 
and sawing of the timber, as provided herein, which 
amount of money shall be reimbursed from the sale of 
the lumber as herein provided. 

“That said lumber shall be sold in such quantities 
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as the Secretary of the Interior may direct, under 
such rules and regulations as he may prescribe, to 
the highest and best bidder for cash after due ad¬ 
vertisement inviting proposals and in such manner 
and at such time and place as the Secretary may direct, 
and from the proceeds of the sales of such lumber there 
shall be deposited in the Treasury of the United States 
to the credit of the said Menominee tribe of Indians 
the amount of money paid out of said fund as the 
expense of cutting, sawing, piling, and grading said 
lumber; and there shall also be deposited in the Treasury 
of the United States to the credit of said Indians the 
one-fifth part of the net proceeds of the sales of said 
lumber, to be used under the direction of the Secretary 
of the Interior for the benefit of said Indians, and the 
residue of said proceeds shall be deposited in the United 
States Treasury to the credit of said tribe and shall 
bear interest at the rate of four per centum per annum, 
to be paid to the said tribe per capita in semiannual 
cash payments.” 


Act of March 28, 1908 (35 Stat., 51.) 

“An Act To authorize the cutting of timber, the 
manufacture and sale of lumber, and the preservation 
of the forests on the Menominee Indian Reservation 
in the State of Wisconsin. 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled. That the Secretary of the Interior be, and 
he is hereby, authorized and directed, under such rules 
and regulations as he may prescribe in executing the 
intent and purposes of this Act, to cause to be cut and 
manufactured into lumber the dead and down timber, 
and such fully matured and ripened green timber as 
the forestry service shall designate, upon the Menom- 
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inee Indian Reservation in the State of Wisconsin: 
Provided, That not more than twenty million feet of 
timber shall be cut in any one year: And provided 
further, That this limitation shall not include the dead 
and down timber on the north half of township num¬ 
bered twenty-nine, range numbered thirteen east; the 
north half of township numbered twenty-nine, range 
numbered fourteen east, and the south half of township 
numbered thirty, range numbered thirteen east, on the 
Menominee Reservation in Wisconsin. 

“Sec. 2. That the Secretary of the Interior shall, 
as soon as practicable, cause to be built, equipped, and 
operated suitable sawmills, equipment and necessary 
buildings for manufacturing into lumber the timber cut 
under the provisions of this Act, and there shall be em¬ 
ployed such skilled foresters, superintendents, foremen, 
cruisers, rangers, guards, loggers, scalers, and such other 
labor, both in the woods and for operating sawmills, 
equipment and necessary buildings as may be necessary 
in cutting and manufacturing logs and lumber and in 
the protection of the forests upon said Indian reservation. 
The Secretary of the Interior in so far as practicable 
shall at all times employ none but Indians upon said 
reservation in forest protection, logging, driving, sawing, 
and manufacturing into lumber for the market such 
timber, and no contract for logging, driving, sawing 
timber, or conducting any lumber operations upon said 
reservations shall hereafter be let, sublect, or assigned 
to white men, nor shall any timber upon any such 
reservations be disposed of except under the provisions 
of this Act. Whenever any Indian or Indians shall 
enter into any contract pursuant to this Act, and shall 
seek by any agency, copartnership agreement, or other¬ 
wise to share in the same with any white man, or shall 
employ in its execution any labor or assistance other than 
the labor and assistance of Indians, such act or acts shall 
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thereupon terminate such contract, and the same shall 
be annulled and canceled. 

“Sec. 3. That the lumber, lath, shingles, poles, posts, 
bolts, and pulp wood, and other marketable materials 
so manufactured from the timber cut upon such reserva¬ 
tions shall be sold to the highest and best bidder for cash, 
after due advertisement inviting proposals and bids, 
under such rules and regulations as the Secretary of the 
Interior may prescribe. The net proceeds of the sale 
of such lumber and other material shall be deposited in 
the Treasury of the United States to the credit of the 
tribe entitled to the same. Such proceeds shall bear 
interest at the rate of four per centum per annum, and 
the interest shall be used for the benefit of such Indians 
in such manner as the Secretary of the Interior shall 
prescribe. 

“Sec. 4. That the Secretary of the Interior is hereby 
authorized to pay, out of the funds of the tribe of In¬ 
dians located upon said reservation, the necessary ex¬ 
penses of the lumber operations herein provided for, 
including the erection of sawmills, equipment and neces¬ 
sary buildings, logging camps, logging equipment, the 
building of roads, improvement of streams, and all other 
necessary expenses, including those for the protection, 
preservation, and harvest of the forest upon such 
reservation. 

“Sec. 5. That when the dead and down timber, and 
such fully matured and ripened green timber as the 
forestry service shall designate, shall have been con¬ 
verted into lumber, then the Secretary of the Interior 
is directed to make sale of such portions of the sawmill 
and manufacturing plant as will not, in his judgment, be 
needed for continuing operations on this reservation. 
The terms of these sales shall be fixed by the Secretary, 
and after the payment of the costs and charges of sale 
the net proceeds thereof shall be deposited in the same 
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manner and for the same purposes as the net proceeds 
of the sale of the lumber aforesaid. 

“Sec. 6. That all Acts and parts of Acts in conflict 
with the provisions of this Act are hereby repealed.” 

From Act Approved May 18, 1916 (Public No. 80—64th 

Congress). 

“Section three of the Act of March twenty-eighth, 
nineteen hundred and eight (Thirty-fifth Statutes at 
Large, page fifty-one), is hereby amended to read: ‘That 
the lumber, lath, shingles, crating, ties, piles, poles, 
posts, bolts, logs, bark, pulp wood, and other marletable 
materials obtained from the forests on the Menominee 
Reservation shall be sold under such rules and regula¬ 
tions as the Secretary of the Interior may prescribe. 
The net proceeds of the sale of all forest products shall be 
deposited in the Treasury of the United States to the 
credit of the Menominee Tribe of Indians. Such pro¬ 
ceeds shall bear interest at the rate of four per centum per 
annum, and the interest shall be used for the benefit of 
such Indians in such manner as the Secretary of the 
Interior shall prescribe.’ ” 


